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The court read the following notice and di« 
rected it to be entered on the minutes,— 


The judges find it necessary to make it 
known, that they expect that no application 
for a license to practise law, will be made 
by any gentleman unacquainted with the le- 
gal language of the country. 

It is true we have translations of our state 
laws, which may suffice to direct a citizen in 
the ordinary transactions of life; but he who 
aspires to the honor of being consulted on, and 
to explain these laws to his fellow citizens 
and the courts, must be able to read the text. 

Very few of the acts of congress, which 
form a considerable part of our written law, 
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paramount to the acts: of state legislatures are at n Districts 


, 1821. 
translated. The records of suits must be pre- Lz 
: - Hewo & Au: 
served in the language of the law. ’ Hence att 
ENO, 


the judges cannot designate as learned in the 
law, and able to give advice and carry ona 
suit, any person so little versed in the legal 
language of the state, as not to beable either 
to read the text of the law, or to undergo an 
examination in ‘it. 


Seen ae 


HENO & AL. vs. HENO. 


Apprat from the court of the first district. _ A minor, un- 
der the age of 


puberty, cannot 


Porter, J. I concur entirely in the opinion ppear in court 
by a curator ad 


drawn up by judge Martin. ‘The minor, Mar- “tem. 


. A man, who 
guerite, under the age of puberty, was not lives witha co- 


loured woman, 


properly represented by» a curator ad litem, may be compel- 
led to furnish 


our law has provided, imperatively, that for a 
persons in her situation, there shall be an un- °vt of his house. 
der tutor appointed by the judge, and that it 
is his duty to act for the minor whenever her 
interests are opposed to that of the tutor. 
Civil Code, 64, art. 33, 34. 
The facts, disclosed in the case, fully justi- 
fy the suit which these children have been 
forced to commence, in order to compel 


their father to do that, which nature and duty 
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both require he should perform, without being 


we urged to it. 





His offer to receive them into his house, 
while living in open concubinage with a wo. 
man of colour, is only proving still more, the 
justice of their claim, and furnishing another 
reason why he should support them else- 
where. 

As the minor heir, under puberty, was not 
represented before the court, the demand in 
the petition, as it respects her, must be wholly 
disregarded. The sum of fifty dollars a 
month allowed to Solidelle, and twenty-five 
to George, (the two children) is supported by 
the prayer, that one hundred and twenty be 
given, and furnished by their father. The judg- 





ment of the district court, should be affirmed 


as to these two. And as the other minor, 
under the age of puberty, was not represent- 
ed, I am of opinion, that the judgment, so 
far as it directs a sum to be paid for her main- 
tenance, be annulled, avoided and reversed; 
and that the cause be remanded, with direc- 
tions to the judge, to proceed to ascertain the 
subsistance due to the minor Marguerite, she 
being first properly represented by an under 
tutor. 
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Martin, J. Geo. Heno and Solidelle Heno, "5" my 


OP 
Hewo & au 
v8. 
HeEno. 


minors, above the age of puberty, assisted 
by their curator ad litem, and Marguerite He- 
no, a minor, under that age, by P. Heno, her 
eldest brother and natural protector, sue 
the defendant, their father, for alimony; stat- 


ing, that their mother is dead, and their fa- 


ther refuses to support them out of his house, 
where they allege they canna Bg0; owing to 






certain circumstances, whichnhe 
owe the defendant, forbids them to state, but 
which they will mention if necessary —They 
aver his ability. 

The defendant pleaded the general issue; 


: averred his willingness to support the chil- 


dren at home, and his inability to make them 
an allowance, as he lately WAS. mpelled, 
by necessity, to surrender his property to his 
creditors, and he has no means of support but 
his labour. ‘ 

On motion of the plaintiffs’ counsel, the 
district court appointed P. Heno, curator ad 
litem of the plaintiff Marguerite, on the opposi- 
tion of the defendant’s counsel, on the ground, 
that Marguerite is under the age of puberty, 
and such a curator is only appointed to a mi- 
nor above ; and therefore, in the present case: 


Tespect they 
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Marguerite can only be represented by an 


wa under tutor, whom the district court has no 





" power to.appoint; whereupon, a bill of ex- 
ceptions was taken. 

There was a verdict and judgment for the 
plaintiffs, and the defeidant appealed. 

I am of opinion, that the minor, under the 
age of puberty, ought not to be represented 
tem. Persons of so tender an 


aes 

‘Oss 

path, 
oye 


“under the protection of a 







by a curator ad 
age ought té 
tutor and under tutor, and when they appear 
in court, unassisted by one of these, their legal 
protectors, the court before whom they ap 
pear, ought to suspend its proceedings until 
the party be provided therewith. 

I therefore think, the district judge erred 


in appou curator to her, ” ae 
e plaintifis have shewn, ‘that their father 

lives in concubinage, with a woman of colour. 

This is certainly a good reason why the court 





should not compel his daughter, a white 
girl, to return into his house; neither can 
there be any propriety, though the reasons 
are not equally strong, in ordering the sons to 
return there, when it is shewn that their father 
made them associate and eat with the woman 
with whom he lives, and her children. 
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- It is therefore clear to me, that it is just Soe ng 


™ ‘that these children should receive such a ““v™ 
7 support as he is able to afford to them, out bg =f 
” of his house. His ability was a proper sub- Bc 
Ms ject of a jury’s inquiry, as well as the quan- 
“a tum of the allowance, and I am not able to 

say that they formed wrong conclusions. 
he But the plaintiffs have prayed for an allow- 
» ance of $120 per month only, and one of $110 { 
™ has been made for the present, which is to 
. be raised to $125, after the minor Margue- 
‘: _rite arrives to the age of twelve years. As 
9 I think the judgment must be reversed, as to | 
the plaintiff Marguerite, and the allowance to 
| 


the other two is not extravagant, [see no 
reason to diminish it, which will leave the 









sum recovered below that de 
lear, that 
claim has been d, 








able part « ; 
we would be bound to disturb the verdict, on 
the ground, that a little more has been allow- 
ed on the rest. 

I conclude, that we ought to affirm the 





judgment, as to the plaintiffs Solidelle and : 


George, as separate allowances have been 
made to each plantiff, but that it ought to be 
reversed as to the plaintiff Marguerite, and 
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the cause remanded, with directions to the 


wv~ judge to proceed therein, after her tutor ot 


Hewo & an. 
v8. 
WEno. 


Syndics can- 
not take posses- 
sion of anestate 
on the ground 
that the vendee 
fraudulently ob- 
tained it from 
their insolvent. 


under tutor shall have appeared. The costs 
of the appeal to be borne by the defendant 
and appellant. 


-Martnews, J. I concur in the opinion of my 
colleagues. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court, 
as to the plaintiffs, Solidelle and George, be af- 
firmed ; and annulled, avoided and reversed, 
as to the plaintiff Marguerite, and the case re- 
manded, with directions to the judge to pro- 
ceed therein after a tutor or under tutor shall 
appear. The costs of the appeal are to be 
borge b efendant and aj e, 

e plaintiffs, Sar. 


fendant. 





a 
ST. AVID & AL. vs. WEIMPRENDER’S SYNDICS. 
Appeat from the court of the first district. 


Porter, J. Judge Martin has gone very 
fully into this case, and it is perhaps unneces- 
sary for me to say any thing more than express 
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my concurrence with the opinion he has drawn hese} Dias. 
up and communicated to me. 

: It appears by evidence that on the ionilid vtneditaie 
ment of syndics to the insolvent’s.estate, they vza’s sxxpics. 
entered into and took possession of the pro- 
perty in the hands of the defendant, acting I 
presume upon the principle, that the sale from 
the father to his sons,,of theplantation' was 
fraudulent, and. that ies had.a — to disre- 
gard it, gegert ise 

Now this step appdere: tome to;have edi 
both harsh and illegal. | Ifthe sale was fraudu- 
lent, it was not less a sale, and: binding upon 
third parties, until declared null by an action 
which the law gives for that purpose. Curia 
Philipica, hb..2,.Verbo Revocatoria, no. 1, And 
the possessionjof the vendees wasailegaly 
session uflfil deprived of it it 
law. eh: 
With the question of fraud, therefore I think 
we have nothing to do in this ease, and our 
enquiry must be limited to the single fact—had 
the claimants possession of this, property. at 
the time that the syndics forcibly took it from 
them? The evidence is satisfactory tomy mind | 
that they had. I am therefore of opinion that 


the judgment of the district court be annulled, 
Von. 3x. 82 





oF ATED 77 
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Bis Didier avoided dri tever¥ed, anid that it be ordered, 
wr adjudged and decreed that ‘the claimants ao 
“1 Beat © Au Paeover froin the plaintiffs, thé ‘amount of the 
ites mre) na. bugar ‘and molasses bonded in this cause, and — 
thiat the plaintiffs and appellees pay the cost of 
this ae , 
nie J. The otaintif creditors of the 
defendant, brought' their action for the forced 


surrender of his property, on the 7th of Fe. 


bruary, 1820. ‘A few ‘days after, George and 4 


Balthazar Weimprehder, his soné, presented 
their petition of intervention; stating, that 
the syndi¢s of the defendant’s creditors were 
about seizing, as part of lis estate, a plat 
tifion _ negroes, the property of the inter- 

} * , purchased by ‘them from the 
defendant, by a bill of sale, iinder his | private 
signature, of the 2d of May, 1817, and duly 
recorded in the office of the parish judge, on | 
the 8th of July,1819; whereupon they obtain- 
ed an order, ‘by which the syndics were en- 
joined from interfering with the said planta- 
tion or negroes. 

On’the 11th of March, Marguerite Weim- 
prender, wife of George Weimprender, and 
George and Balthazar Weimprender, filed 
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_ their claim to ninety-seven hogsheads of: sy- "4" se 


gar, sixty barrels..of molasses, and a number 
of barrels of sugar, taken. by the defendant’s 


, aed 
Sr, arp AL. 


syndics, as part. of his.estate, and obtained nawhsuxsics 


the delivery of them on giving bond. ».,..,. . 

George and Balthazar. Weimprender, , hay- 
ing dismissed. their. petition of intervention, 
the claim of Marguerite, and George. and 
Balthazar Weimprender, was, submitted, to a 
jury, who found, that one-third of the, pro- 
perty claimed belongs to: Marguerite, Weim. 
prender, and the rest,,to the .syndies: of 
George Weimprender, the father.. Judgment 
being given accordingly, the claimants ap- 
pealed. is : 

By the testimony given in this case, re- 
duced to writing, in open court, it appears, 
that A be © 

Roland Bouligny, a. witness for the claim- 
ants, deposed, that he purchased, about three 
years ago, the crop of sugar of the plantation 
between that of Achilles Trouard and that of 
Mrs. Weimprender, the wife of the insolvent 
and defendant, and the mother of the claim- 
ants George and Balthazar; that he treated 
for it with the claimant George, who consult- 
ed his mother, who consented to the sale; 
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that he knows that they (George and Baltha. 
zar) have been in possession of said planta» 
tion since the purchase. He has since pure 
chased forty hogsheads of sugar from George. 
He knows that the mother and sons were 
concerned jointly in the cultivation of said 
plantation. He knows but one sugar-house 
on the plantation of the mother and sons; and 
knows net of any division having been made 
between the land of the mother and that of 
the sons. When he bought sugar of them, 
he treated with the mother and sons jointly. ‘ 

On his cross-examination, he declared; _ 
that he resides in New-Orleans, and’ has 
never resided in the parish of St. John Bap- 
tist. He has known Weimprender, the fa- 
ther, these ten years. He used to come to 
deponent’s house, then a tavern-keeper. Hé 
never was on the plantation of Mrs. W. 
nor that of her sons, before he purchased their 
crop; he staid two days. He paid partly 
down, and partly in his obligations to George. 
He gave a quarter of a cent per pound, be- 
low market price, the sugar being a Jittle 
inferior in quality. He was there a second 
time after, when he bought the forty hogs- 
heads. 
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J. Navarre, a witness: on the same side, 
deposed, he knows that George and: Baltha- 
zar Weimprender have been in possession of 





‘East’n District. 


Sr. a 


the plantation claimed by them since 1817. pen’ssewprcs. 


He was present at the sale. It is bounded 
above by that of their mother, and below by 
that of A. Trouard, and forms but one planta- 
tion with that of the mother, ¢. e. there is no 
fence between them. The whole land is cul- 
tivated in common; the sugar is manufactured 
in a house, which stands on her part; there 
is no house only a few cabins on the part of 
the sons. The sugar seized was made by the 
mother and sons. 

On his cross-examination, this witness de- 
clared, he has known Weimprender, ‘the fa- 
ther, about eleven years. Was, for the: first 
time, about two hours on the above planta- 
tion, in 1816. He does not know who was 
in possession before the sale, being a stran- 
ger. He was a witness to a deed, from the 
father to his two sons, of a plantation of four 
acres. He saw the consideration paid, viz. 
$6000 in bank notes, and two obligations, as 
well as he recollects. He did not count the 
money. He does not know who wrote the 
deed, but thinks it was a planter. This was 








Rage: Pigtict- in 1816 or 1817, he cannot positively .say;. 
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we having no interest in the transaction, he did — 


Sr. Avip & ax. 


not charge his memory with it. It was on ap 


ngn'ssrnpics. afternoon, before sun-set. The. family: were 





present. Messrs. Losseu and Trouard were 
witnesses, and several other persons unknowg 
to the deponent. The deponent does ‘nat 
know who had the direction of the plantation 
in 1816, as he was but a couple of hours. on 
it; but he knows, that since 1817, George 
Weimprender’s son has the direction of it, 
The father resides on the land... The noteg 
were written before the deponent and other 
witnesses. | 

The documents introduced in evidence, at 
the suit of Marguerite Weimprender, wife of 
George Weimprender, father, against him, 
wherein she obtained a separation of pro- 
perty, on the 25th of March, 1816, and a no- 
tarial copy of the execution of said separa- 
tion, executed on the 3d of April, 1817, under 
which she claims her plantation, were read. 

On the part.of the syndics, the proceedings 
between the said George Weimprender, the 
father, and his creditors, were read. 

It appears to me, notwithstanding the ut- 
most inclination which I share with the other 
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members of this court, to'support the verdict ae 
of a jury, an,imperious duty commands us to Bite 
disregard the present, notwithstanding the wrest 
learned judge having declared himself satis- pe’s sxxprcs. 
fied therewith. The sale of the "plantation 

of the insolvent to his sons, took place nearly 

three years before his failure, and was record- 

ed Seven months before it. The evidence by 

Which their possession and management of 
the’premises is proven, is uncontradicted by — 

any other. The near relationship of the par- 

ties is the only circumstance which appears 

to excite suspicion; but my mind cannot as- 

sent to the proposition of receiving it as strong 

prima facie evidence of fraud. I-see nothing 

irregular in the transaction, and it appears to 

me, the claimants have fairly supported their — 

They ought to recover. 


Sa 
















pretentions. 





_Matuews, J. | concur with my colleagues. 









It is therefore ordered, that the judgment of 
the district court be annulled, avoided and 
reversed, and that ours be for the claimants. 
with costs in both courts. 








Denis for the plaintiffs, Eustis for the defen- 
dants. 
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East’'n District. LIVINGSTON vs. HEERMAN. Ai 
May, 1821. ’ , 
Oro 
LivinGsTon 


Whether a 
challenge to the 


competency of @ 46th law of the 2d title of the 3d Partidas s-- 


juror should be 
made before he 
pecs ny by which it is enacted, that no man shall. My 
But if the par- 
ty who objects 
to him, refuses 
to consent that 
he shall with- 
draw, and be re- 


placed by ano- his title to his property. Seen. 2of Greg. Lopez 


compelled to sue another, unless when he. goes 
about,declaring that, that other is his; alanestlll 


ther, he cannot 


allege it a8 er on this law ; also 2 Elizondo. 136,,and Febrero, 


for. 


Whena cause nage 2, 1, 3, c. 1, no. 2. . In these and: the like 


is tried on speci- 
al facts submit- 
ted to a jury, 


made any pro- 


vision for taking famer to bring, suit. and prove what he has 


dence by the 
rey said, or to retract it, or make some other rea- 


Private deeds sonable reparation. 
of sale for real 


Witcoeene> 2 os kind of suit differs materially from hed 


Tes can. COMMON law action of slander of title; that 


not complain of | 1 es 
not compen faction is founded on the supposed malice of 


ing of a paver the defendant. But if he can shew any title, 


dence it bo nc. OM fair colour of title, to the property in him- 


companys his self, the plaintiff fails entirely inhis suit. Vid. 


objection by the 


declaration that §, Bacon Abridg. 221, 1 Jacob’s law Dic. 36. He 


he does not in- 


onl ean can in that case recover no damages; and da~ 


walk has inmages form the sole object of the action. 


Aeprat from the court of the first district.” | 
vs. ‘ ‘ a ; b 2 d 


Hesemar- Workman, for the plaintiff. This ; suit, is 7 
brought in pursuance of the provisions of :the i 








defaming him in his character, or slandering 


cases, he who is thus defamed or injured, may — 
the law has not Hetition the competent judge to oblige the dee 
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st 
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But. this suit of ours goes: much further, If East'n Mey, aah 
the defendant can shew no title whatever, then, Soe 
as in the common law action, we have-a right yee 29 
to demand and recover damages for the ma- 

lone are submit- 


licious slander of our title. If he can shew ed'to a jury, the 
court cannot 
any sort of title, which it may be suppos- > them on 
ed he believed to be just, the presumption Phe ct 
of malice is removed,and he is discharged from be specially = 
all damages whatever. But he must then go tin ad ane 
on to the proof of his title, so that his Plain | they row out ef 


to the property in dispute, shall be finally de- “em who 
slanders the tir 
cided. Ourlaw provides far more wisely than tic of another to 
teal estate, may 
the common law in this respect; if in the be compelled te 
=) B bring suit, to. 
common law action for slander of title, the prove the truth 
of what he has 
plaintiff is defeated by the defendant produ- aa 
And, if in an- 
cing a colourable title, the plaintiff i is then swer to. the pe 
tition filed for 
without remedy. His adversary may contin- thet gurpee Be 
ue with impunity to assert and publish his sup- ana the te pre 
posed right to the property in question, and ther, the 
thereby prevent its owner from ever disposing asin ahs. 
of it to advantage, and the owner can not com- ceed that, 
uld be» 
pel the claimant to bring the question of his cagired nto 
° . . bu stion, 
title to a judicial determination. Our law, on minted or ait 
F ‘ . “ “he was obliged , 
the contrary, will not allow this claimant to-go to make good his 
: bike . . declaration by 
on indefinitely, alleging a title to what another an action at law 
. And, in such 
holds. He must bring that title to the test of a case, the de- 
fendant is actor, 
the law, so that it may be known who the real and the onus 


Von. rx. 83 
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Ty, 1821. 
Livineston 


————— interests at stake. it 


District. proprietor is. It is obvious that this provision ] 
of the Spanish jurisprudence is as bentficial — 
‘tothe whole community,as to the individual | 


sh Hesom  In-our petition, we have exactly complied y 


yg, he 


cessary to en- With the requisites of this law. We first allege 
able.the court to 


decide on the ti- against the defendant; his slander of: our'tifle, E 


; 


ie havid be and demand damages for it ; or if the defer q 


prion . ‘ dant hath any title, that he may be obliged 
ig mom ‘a produce it; that the court do then decide’up- © 
fully Seied oe wu Off it, and if it be found insufficient, that he may, 
pe oy bee great be forever enjoined from disturbifig the plains 


mand a causeon tiff in his rights to the land in dispute. Ape 
a technical ob- 


jection, The © ‘Lhe defendant in his answer does produce — 7 


words frente ala 


levee, do not sig- What he considers a title to this land; and | 


nify a boundary 


j 
: 
; 
. 


on the river. | prays that it may be determined by a jury of j 


The purchaser 


of a riparious the country.. Whatever may be our opinion 4 


estate, under 


these expres- Of this pretended title, we are willing to sup- , 


sions, does not 


acquire land on POSE that it is not set up through motives of 7 | 


the* when sii " : 
pS that pure, disinterested malice, as a mere pretext 


ae “suscepti for the slander of our title; but that the de- 


: ownershin. be- fendant offers it for the sole purpose of obtain- 


yond the levee. . 
fore relinquished the pursuit of damages ; and 
we-went to trial with him on his title, in the 
manner he himself desired. , 

It is perfectly immaterial whether this ques- 


ing possession of our property. We there- 
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yrsem of titlebedetermined on the claim the a 


defendant being set forth in his answer, oon 
being setforth ina petition of his, ina distinet 
suit. He might, we think,*have chosen the 
last method if he had preferred it. But the 
law is complied ‘with. by either mode of pro- 
ceeding» The mode he has chosen,»is cer- 
tainly the best, inasmuch as it prevents. multi- 
plicity: of suits, and the consequent delays, 
and-accumulation of expence.. ~ : 

And yet, though he has gone to trial in the 
manner he himself made choice of, he has now 
the front to tell the court that he has subse- 
quently brought another and distinct suit for 
this very land; but of such a suit ‘there is no 
proof, no mention whatever on the record. This 
court can therefore take no notice of it. If 
it were brought, as the defendant alleges, it 
would be a nullity; being brought during the 
pendency of this suit for the’same thing. 

What can be the meaning and object of 
such vexatious procedings?: Is it intended’ to 
weary out my client with never ending anxie- 
ty? To compel him to waste his life in per- 
petual litigation? Oris there some latent hope 
that by tormenting him in this manner, he may 
be at last induced to do in this instance, what 





© 





























Lrvincstow 
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Fite saan” De has done in too many others. of a similar 

-~ee. kind; to make a ruinous compromise: of hig 

“haveionton interests; to sacrifice his property for the pre- 
servation of his peace? 

The defendant, it appears, now hieatiiign the 
actor in this suit; the. sole object of which, 
from the course it has taken, is to try the tix — 
tle he has set up against the possessor of the: — 
land. he circumstance of the defendanty 
becoming the actor in the suit, occurs in varie ~ 
ous instances in the common law practice, as 
well as our own. It occurs in the action of 
replevin; (5 Jacob’s law dic. 484,) when thede- 
fendant makes an avowry. It occurs in many 
peremptory exceptions, reus in exceptione actor 
est: particularly in the plea of compensation; 
when the defendant becomes clearly a plain- 
tiff, and may by our law, obtain judgment and 
execution against the other, or first plaintiff —~ 
in the suit, if the amount of the debt pleaded. © 
in compensation, exceed that of the debt due _ 
to the original plaintiff. 

The form of this suit resembles that of the 
interdicts provided by the Roman law. They 
are explained briefly in the 15th title of the 
4th book of the Institutes. There can be no 
more difficulty in rendering a judgment in this. 





ais ae 
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case, either for or against the: plaintiff; as the ®=s" 
merits of the question may require, than there 
waé in the well known action brought by John 
Gravier, against the mayor, &c., of New-Or- 
leans. . In that suit the plaintiff stated in -his 
petition, that the mayor, &c. of the city of 
New-Orleans, pretended to some right in the 
batiure, &c. and disturbed the petitioner by 


publications, tending to discredit his title, and. 


the petitioner prayed that the mayor, &c. might 
set forth their title; and that he the plam- 
tiff might be quieted in his possession. 

The judgment of the court was, that the 
petitioner be quieted in his enjoyment of the 
batture, &c. against the claims and preten- 
tions of the defendants, &e. See the Report of 
the Trial, pp. 1, 49. 

The like judgment-may be given for us, if 
the defendant fails in substantiating his title, 
provided that we shall have shewn any title, or 
a lawful possession in ourselves. If, on the con- 
trary, the defendant’s title is good, and better 
than ours, the land will then be ajudged to be- 
long to him, and he will, of course, be entitled 
toa writ or mandate of possession, whereby 
the judgment of the court should be carried 
into complete effect. Ifwe were even unpro- 
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vided with any form of sucha mandate, ‘this: 
court would have a right to devise one. The 
present defendant, Dr. Heerman, is undoubts 


’ edly entitled to all the rights, benefits, and’ 


advantages which he could justly claim, if he 
appeared on the record, as the plaintiff; invw . 

petitory action. The present suit is, in fact; — 
one of that kind known in the Roman law, by : 
the namie -of actio duplex. Yet, although the. — 
defendant has become the real actor or plain. 
tiff in the suit, it were better to continue to: — 
designate the parties as they are named, 
plaintiff or defendant, throughout the whole of — 
this record. To change these denominations 


now, might produce confusion. It mightbea — 


sacrifice of clearness and perspicuity to that 
verbal fastidiousness, which, in judicial pro- 
ceedings, is only justifiable when it is indis- 
pensibly necessary to secure both. 


II. The objection to Mr. William Brandt as 
a juror, came too late, as it was not made 


~ until he had been sworn, 3 Bacon, 764. JMi- 


ma Queen vs. Hepburn, 7 Cran.290. Nor was it 
made for any cause which happened subse- 
quent to his being sworn. The defendant’s 
attempt to confound the cause of challenge 
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with +his'own knowledge of that cause, can- ar 

not avail him. The sophistry is too obvious ~V~\ 
: ‘ LivinesTon 

and flimsy. cintienat 
- But, independently of this circumstance, it 

really does appear from the’tecord, that Mr. 

Brandt was an excellent and most impartial 

juror. His impartiality: is attested by his 
declarations, that neither party had any right 

to the batture in question. His opinion in 
particular, as to the manifest:want of title in 

the defendant, was pronounced in court, after 

he had been sworn on the jury, and had heard 

the defendant’s titlés read. This shewed 

that he was attending to his duty, as a good 

juror ought.. And we are persuaded that 

the impression which these title-deeds made 
immediately, on the sound, honest, unsophis- 

ticated understanding of W. Brandt, is the 

same which they produced on all whe heard 

them, and which they will produce on the 

mind of this honourable court. It is not, how- ' 

ever, very important what were that gentle- 

man’s opinions with respect to the rights of 

the contending parties. He was called upon 

to find a special verdict upon specific facts 
submitted to him, and not a general verdict, 

by which the legal rights of the parties, as 
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— a well as the facts of the case, would be de. 
a as cided. ; 
Livinestow 


vs. 
HEERMAN. 


III. The statement of facts submitted to the 
jury by the plaintiff, is objected. to by the de. 
fendant, because they do not, as he contendé, — 
fairly arise out of the pleadings, and are not — 
pertinent to the matter in dispute. is 

The first law on this subject, 2 Martins, 
Digest, 156, ordains that the court shall ex- 
amine whether such facts, &c., are within the — 
pleadings, and strike out such as do not fairly 
arise out of the petition or answer. The next — 
statute on the same point ‘declares, that the ¢ 
pertinency of the statement of facts, shall be 
judged of by the court. The legislature adop- 
ted this last expression, no doubt on consider- 
ing the frequent scantness and insufficiency of — 
our written pleadings ; and that many facts 
might be pertinent to a cause, although not 
fairly arising out of the petition or answer in 
it. This may often happen, from our very de- 
fective practice of not filing replications, even 


when pleas and exceptions are made, which 
contain new matter, and various distinct facts. — 
It is enough, on the whole, if the provision of 
the last statue is fulfiled. That it has been. 
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fulfilled, will be seen by the inspection of our 
statement of facts. . They.are all pertinent to 
the main issue of this cause, whether the bat- 
ture claimed in it, belongs to the plaintiffor 
to the defendant. On that\point, the adverse 
party cannot complain, that’ he has» been 
taken by. surprise. The-contrary is apparent, 
from his'own statement of twenty facts and 
eight supplementary questions, which. go to 
every material question that. our statement 
embraces. But, if the. wonted. ingenuity of 
his learned counsel, can detect, in his.own 
statement or,in ours, any:fact not pertinent to 
the matters ini issue, let it be Struck out. by 
_ the court. . Quite enough will still remain for 
the determination of the cause. 

The learned counsel further. objects, that 
our statement does not. contain: simple or 
naked facts, but facts which, are more or less 
mingled or complicated with questions of law. 
This is the amount of his-oral..argument: on 
the subject... His bill. of exceptions upon it, 
is manifestly. insufficient: for want of due pre- 
cision. But where does the law require, that 
the facts submitted shall be thus simple and 
naked? One statate requires, that the facts 
ahall arise out. of the pleadings; the other, 

VoL. 1x. 84 | 
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that the facts shall be pertinent. But neither 
act says or insinuates one word about this — 
absolute nudity, in which, according’ to the 
learned: counsel, these facts should’ be ‘exé 
posed. The truth is, that it is. often impos: 
sible to present ‘facts relative to the right to 
Jands and: inheritances in this’ naked state: 
The most simple, the most famihar language 
im which such facts-can be set forth, must be — 
founded upon or mseparably connected with 
notions and principles of law. : 

For instance; no fact can well be conceived 
more simple and naked, than the fact of the 
possession of a house or estate. It is a faet, 
which no one ever thought of objecting to, a6 
improper to be submitted for the finding of @ — 
jury; yet there is no fact more frequently 
mingled with questions of law. Imay possess 
a room in a house; that is a matter of meré: 
fact. But will the possession of a sincle room 
give me the possession of a whole house, con- 
tainmg a dozen apartments? That isa ques- 
tion of law to be determimed, according to the 
circumstances of the case. Will the posses- 
sion of the key of ‘a building, give possession 
of the building itself ? Will the possession of 
an acre of ground, be the possession of an 
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? 
estate.of the 500, or 5000 acres adjoining? eon teak 


These.are questions, and.often very,abstruse. “v3 
Ly. VAROANON: 


and knotty questions.of law. .Questions:which | 
the general.and immutable law of nature.can- 
not always:solve, and, which positive munici- 
pal statutes are, therefore requisite ,to de- 
termine. Facts.may ‘be known and. proved 
to exist, though they cannot,be entirely separ- 
ated from every law; in the same manner ,as 
in chemistry, the existence of oxygen.-is:e- 
monstrated, although it never has been found, 
except in combination with some other ,sub- 
stance. But the defendant is absolutely. pre- 
cluded and estopped from. availing himselfof 
this exception. His own very ‘ample ‘state- 
ment of facts and questions, is acknowleged 
to be. as much mingled with .law as ours. -It 
is too latedor him to decline.the forum, and 


the proceedings which, as the ,record shews, 


he himself has chosen. The case of \Center 
against Stockton & al., 8 Martin’s Rep. 211, has 
decided this point against him. It would-be 
too unjust, too preposterous to suffer a,party 
to play the game of litigation in his own way, 
and.on his own terms, with every,chance of 
winning the wager; and yet, if he should lose 
it, to allow him to withdraw his stake, and play 
the game over 9gain. in a new manner. 
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‘The object of our statutes was evidently to 


awe require juries, in certain cases, to give special 





verdicts. If there be any thing doubtful Gy 
’ those legislative acts, it may be explained by 
referring to that'system of jurisprudence, from’ 
which the trial by jury is taken. ‘In’England 
it will be seen, 7 Bacon’s Abridg. p. 7, &c., that 
special verdicts very often, and no doubt un- 
avoidably, contain matters of fact; mingled with 
matters of law. 

But not to leave any doubt or difficulty on 
this’ point of the cause, it will be seen on ex- 
amining the record, that the jury have found 
facts enough, facts’as clear, as simple, and ‘as 
naked as such ‘facts can ever be presented to 
the mind, to’enable this court to make a final 
decision of the cause on its merits, and annihi- 
Jate forever theinequitable, unjust, and un- 
‘ righteous pretensions of the defendant. 

If the jury have found any matter of law, 
distinct from fact, the finding is only a sur- 
plusage, and can do no hurt to either party. 

The defendant objects to the jury’s having 
found some of the plaintiff’s title-deeds with- 
out setting them forth. This objection is 
now inadmissible. He might have taken his 
exceptions to these deeds, when they were 
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fo offered in evidence ; and’ then they would have =*s# am 

al 7 been set forth’in the bills ' of* exceptions, and ae ae. 
tv : this court would have’been enabled to judge saan 

y 4 of their sufficiency: He did so, as the record 

Y shews, in two or three instances. He might 

3 have 'done’ so in all the’ others, if he’ had 

t thought fit. 

: IV..The defendant .excepted :to a plan of- 


fered in evidence by the plaintiff at the ‘trial. 

The judge over-ruled the exception; but.the 

plaintiff thought it safer to withdraw his. plan, 

and not let it be taken as testimony. By 

thus withdrawing the instrument, we complied 
with the defendant’s ‘wish. We acceded to 
his exception—could he demand or expect 
more? Yes, he now contendsy: that he ought 
to have had. the advantage of commenting 
upon and arguing against the very deed 
which, in the same breath, he contends. was 
inadmissible in evidence. Is not this a pre- 
posterous inconsistency? Can he be allowed 
to maintain, that the plan is bad as evidence, 





and good. for-the purpose of being argued 
upon, as if it were evidence, that is, both good 
and bad at one and the same time?. Bat, 
says the learned counsel, a party cannot with- 
draw any deed or writing which he has once 
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filed.or offered. in court... We should not-hae _ 





withdrawn his.exception to it. . We could notj 


’ with safety, have suffered it to remain, while E , 


his exception. to it stood on record. .Thig | 
would, have been to risk the remanding of the — 
cause for a second trial. But if the counsel. 
really wanted to avail his client of any thing — 
which that plan might prove, he should have 
withdrawn his exception to it in the cotirt 
below. We have no objection, that he shall — 
do this now, and make any use of that plan — 
which*he may think fit. But he must not 
complain, that he had no opportunity of arga+._ 
ing on that plan before the jury, when he 
himself, deprived himself by his own act, of — 
the opportunity afforded him of doing so, — 
The plan is declared by the jury not to be — 
found; so that, whether it were good or bad, 7 
jt can furnish no ground for remanding thé — 
cause for another trial. What the advantage — 
is which the gentleman complains, that his — 
client has lost by the withdrawal of this plan, — 
may be judged of by this court, fromthe gen- _ 
tleman’s argument upon it. He has contend- | 
ed, that it would prove, that the batture, form- 
ing the subject of the suit, belongs to the 
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public, and not to either ‘the’ plaintiff or’ de: Basta 
fendant. Such an’ ‘argument’ might’ be of 
some use to the defendant, if he were’in ‘pos- 
session of the premises. But as he ‘stes to 
acquire, and ‘not to! maintain a right, it is of 
no consequence to him ‘who owns the pro- 
perty, unless his title to it be good.” If it" be- 
longs to the public, as is pretended, it’ must 
remain with the present possessor, ‘until the 
public shall assert and prove their right’ to‘it. 
\ fa 

V. The defendant has‘ also excepted to 
some of the titles of the plaintiff, on the’ pres 
text, that they were made and passéd ‘by 
private signature. This exception has not 
been, and it is believed, cannot be sustained. 
The law requiring registries and other pub- 
lic acts, is for the benefit of third parties only. 
Between the parties themsélves to an act, it 
is undoubtedly as valid, when made'wmder 


private signature, as it would be if qHeeueg 


before a notary public. 


VI. The exceptions to the: judge’s‘hafge, 
are next to be considered. The defendant 
complains, that the judge refused to ¢hargethe — 
jury on éertain points of law, on which he was 
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District requested to state his opinion to them; and 
that,.on the ‘other points of | law, the. opi- 
nions delivered by -him to the jury were 
erroneous. 

As the jury were, fecremvialicd to try facts 
only, it was not necessary for the court to 
have given them any charge at-all on. matters 
of law; nor can it affect their finding. of any 
matter ‘of fact, whether the charge:actually 
given were, or were not erroneous, on any 
legal question. The law on this case, this 
court, will presently see, is quite clear, inde- 
pendent of the decisions in the case of Mor. 
gan vs. Livingston. And sufficient facts, plain, 
naked, unencumbered: facts are found by the 
jury; to enable the court to. apply that law, 
and render a final judgment in the cause. 


VII. The defendant prayed fora new: trial 
on various grounds, filed in the | court. below, 


and now. annexed. to the record... That) court 


refused to grant it, and the defendant except 
ed to its decision. 

Many of the grounds on which the new trial 
was asked for, have already been discussed and 
disposed of. If these were not sufficient for,re-: 








manding the cause, though no new trial had J 
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been required, they cannot, of course, justi 
the-granting of a new trial. 
But there is another ground on which the 


defendant. seems to rely :. he alleges-that the - 


verdict is contrary to evidence in some parts, 
and without evidence ‘in.others. . And -he ob- 
jects that the parole testimony was not taken 
down in writing, as he required, at the com- 
mencement of the trial, whereby this court 
might be able to judge whether the verdict 
was or was not conformable to,evidence, ; 

In the first place, we contend that these 


‘grounds.are not stated with such precision as 


that this court can decide, whether the judge 


erred or not in declaring them insufficient. | 


The defendant, instead of stating generally, 
that the verdict ;a@ verdict consisting of more 
than forty distinct»findings, on as. many dis- 
tinct propositions or questions, was against, 
or without evidence, should have stated spe- 
cifically what part, or finding of that verdiet 
was liable to these objections. Without such 
a specification, this court can not say whether 
the judge below: exercised his*discretionary 
powers wisely or not, in refusing a new trial. 
To determine whether either party hadya 
right to insist that the parole testimony should 
Vou 1m. 85 _ 
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be taken down by the clerk in writing, we must 
refer to our statutes on this subject. The ge. 
neral law regulating the trial by jury in those 
countries from which we have taken that ad. 
mirable part of our jurisprudence, gives no 
such right to either party. Notes of the evi- 
dence are taken by the nist prius judge who 
tries the cause; and to these notes the pai 
ties and the court refer, when the evidence 
is made a ground for asking a new trial. 

The 18th section of the act of 1817, (p. 32;) 
provides for the statement of facts, and the 
finding of special verdicts upon them. The’ 
12th sec. of the same statute ordains, “ That 
when any cause shall be submitted to the 
court or to the jury, without statement of facts, 
&e. the verbal evidence shall, &c. if. either 
party require it, &c. be taken down in writing, 


by the clerk of the court, in order to serve a 


a statement of facts in case of appeal, &c.7 
Without this statute neither party could re- 
quire the evidence to be so taken down. | But 
this statute is confined to the cases where 
there is no statement of facts: itis not there- 
fore applicable to our case, in which each par- 


ty submitted a full statement of facts. The de- 


fendant then had no more right in this case to 
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require that the evidence should. be taken 
down, than he would have had before this sta- 
tute was made; but noone ever had, or claim- 
ed such a right until that statute gave it. The 
object of that act is expressed and manifest. 
It is to provide what may serve asa state- 


‘ment of facts. When a special verdict finds 


the facts, no such statement is necessary. ' It 
would be a mere “or and incumbfance 
on the record : and s no doubt to prevent 
the delay, trouble, and expence of such a 
proceeding, that the legislature ‘put it in the 
power of either party to demand:a special 
verdict when he thought proper. If neither 
the law of this state, nor the general law con- 
cerning the trial by) jury, give the right which 
the defendant insistsupon, what or who else 
can give it? Not this court certainly. Their 
powers are exclusively judicial. They can- 
not alter the usual mode of jury trial, further 
than our statutes authorize, whatever utility 
or convenience might arise from the proposed 
alteration. 

' The innovation required in this respect, is 
by no means necessary, as the learned gentle- 
man contends, to enable this court to decide 
whether the judge below refused a new triad 
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in this case improperly. The defendant might 


wand have referred, according to the well known 





" practice of the common law courts, to the 
" judge’s notes for that part of the evidence on 
which he founded his application for a new trial, 
If the communication of these notes were ret 
fused to him, he might have presented an affe 
davit containing the substance of that evi- 
dence, and have annex@d that affidavit to his 
bill of exceptions to th@judge’s opinion. In 
either case, the requisite facts mighthave been 
ascertained and brought before this court) 
In the progress of: the trial he might have tak. 
en down so much of the testimony as he 
might think would: be necessary for this or any 
other lawful purpose: and in fact, we know 
that the learned gentleman did, with his usual 
diligence, and no doubt with his usual accura- © 
cy, take down all the material parole evidence 
that.was given in the cause. He had it in 
his power then, to produce every thing which 
could have enabled him to assert his right toa 
new trial, on this ground, without the aid of a 
new law, or an embarrassing practice upon the 

subject. 
IJ examine the exception to the not taking 
down the testimony, merely with respect to the 
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question of a new trial: inno other view can 
the enquiry be necessary. What reasons 
then could, the learned gentleman, urge for 
this purpose, at the commencement of the 
trial, why the evidence should be taken down 
as he desired? That it might be necessary 
to support a motion for a new trial, if the jury 
should find a verdict which ought to be set 
aside ; that the judge might take no notes, 
or «wight take incorrect notes; or might lose 
his notes of the evidence, and that the said 
judge might also give an erroneous decision 
on the motion for anew trial. (These are sup- 
positions, mere gratuitous. suppositions, not 
one of which can be fairly presumed. And 
even admitting them all, admitting that both 
judge and jury should neglect their duty, and 
should give erroneous verdicts and judgments; 
even all these admissions, would not, on this 
occasion, avail the defendant. The answer 
to him would be; if you apprehend all these 
neglects, faults, errors and evils, make a cor- 
rect note of the testimony yourself; annex an 
affidavit of so much of this as. you may have 
occasion for, to the paper setting forth your 
grounds for a new trial, and you will then bring 
the whole subject completely before the su- 
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preme court, if justice should be refused ta 
you in the court below. 
If this cause should be remanded for a new 


trial, on the ground that the whole testimony 


was not taken down in writing, then it will be 
so remanded, not because this court know or 
believe that a new trial ought to be granted, 
but because they wish to know whether a new 


trial ought to be granted or not. It would be | 


a remanding of the cause for experiment, or 
through curiosity. And this might lead te 


very absurd as well as dangerous conse’ 


quences. If the evidence on the second trial 
should be different from that on the first, ag 
might happen from the death of some of the 
witnesses, or various other causes, then the 


jury might on this evidence give a verdict dif, 


ferent from that of the former jury; although 
the first verdict should have been according 
to the testimony on which it was founded, 
perfectly just. Thus, would this court be led 


to an erroneous conclusion, and one of the par-. 


ties be by this unprecedented experiment, de- 
prived of his property. 

Very different is this case from one where 
the court should have no statement of facts, 
or evidence to serve instead of it, on which 
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they could give a judgment, by affirming, re- Pfs Dastie 
versing, or correcting the-judgment of the in- ~~~ 
ferior court. It is not pretended that ther a 
- ~ are no facts presented in this case whereupon ~~ 
to found a final judgment. Such facts are es- 
sential, are indispensably necessary for the 
due exercise of the appellate: jurisdiction of 
this tribunal. And where a judge neglects or 
declines to make a statement of facts, in a 
ease where it is his duty to do.it, this court 
will of course remand the cause. Such was 
their decision in the case of Porter vs. Dugal, 
9 Mariin’s Rep. 92, where the parties having 
agreed that a statement of facts should be 
made by the judge, he declined making it, hav- 
ing forgotten the facts, and lost his notes.— 
The plaintiff had moved for a new trial on the 
ground of new and material evidence discov- 
ered &c., and on the ground that the verdict 
was contrary to evidence. And the parties 
agreed that a statement of facts should be 
made by the district judge, who promised ‘to 
do it. Afterwards, being called on for it, he 
answered that he had lost his notes, and could 
make no statement. In this respect the case 
yi differs most materially from ours. There the 
| party asking the new trial, was in no fault— 
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The judge promised to make the requisite 
statement, and the ‘other party agreed to'it, — 


made, the plaintiff himself might have obtained 
a statement of the facts in question, by proper 
affidavits, and have annexed them to his billof 
exceptions in the same manner the defendant 
might have done in the present suit, so as to 
enable this court to decide without remané- 
ing the cause. But our adversary has done 
nothing to entitle him to the like indulgence. 
It does not appear, nor is it I believe the faet, 
that he asked the judge below for any state- 
ment of the evidence from his notes; he did 
not present any such statement to the judge, — 
requiring him to recognize its correctness, by 
inserting it in, or annexing it to, the bill of ex 
ceptions, offered on the judge’s refusal to grant © 
the order for a new trial. Noconsent whatever 
has been given by the plaintiff, asin the case 
to which I have referred. In that case, the 
plaintiff was in no fault whatever ; he omitted 
nothing which he ought to do, for the end he 


proposed. In our case, the defendant has no * §. 


one but himself to blame for not having taken’ — 
the measures necessary to britig the requisite 
facts to the knowledge of this tribunal. 
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This court can only judge from the record oe 
before them, of what passed on the motion fora, “~~~ 
Livingston 


new trial. We see on that record, the grounds., 
or reasons offered by the defendant, with his: 
bill of exceptions, and nothing more. Noth- 
ing more can be presumed then to have been: 
offered on the part of the defendant, or he 
would have asked for it, when he applied to 
this court for a mandamus, requiring the dis- 
trict judge to sign his bill of exceptions. Was 
it possible, I would respectfully ask, for any 
judge to have granted a new trial, on the 
grounds so vaguely and loosely stated, of a 
finding without evidence, and contrary to 
evidence ? The verdict of a jury of twelve 
men, on their oaths,.must surely be presumed 
good, until the contrary be shewn, especially 
when that verdict is on matters of fact. What 
in effect is shewn by the defendant, in the 
paper containing his reasons for a new trial ? 
Not a word, whereby the judge could tell 
wherein the verdict was groundless, or erro- 
neous. ‘The trial had lasted nine days, and a 


large number of witnesses had been‘examined, 

upon thirty or, forty distinct facts. Was it 

enough, in orderto obtain another trial of such 

a cause, to allege merely that the verdict 
VoL. 1x. 86 


vs, 
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was without evidence, or contrary to evi- 
dence ? Was it not proper and necessary, in 
justice to the court below, and to this court, ’ 
to have stated, article by article, wherein the 
several findings of the jury were supposed to 
be thus erroneous? Then the district judge 
could have referred to his notes of the evi- 
dence, and decided accordingly. Then a full. 
and satisfactory statement of the particulars 
might have been put on record, for the informa- 
tion of thistribunal. All this, no doubt would 
have been done by the defendant’s learned 
and diligent counsel, if he were not well con- 
vinced that it would have been labour worse 
than lost; that it would have made the bad- 
ness of his cause even more conspicuous and 
flagrant than it now appears. 

* The principal purpose of this statute, 
respecting special verdicts, was, I conceive, 
to render the trial by jury more plain, easy 
and effectual. To insist on taking down the 
whole testimony, in such causes as these, 
where a multitude of issues and questions are. , 
submitted, Would be, in a great measure, to 
defeat that purpose.’ It would be to render 
the trial by jury, in such cases, almost imprac- 








ticable; at least, so very tedious and painful, 
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as to make it an object of dread to those 
called to administer and attend to it. If it 
were desirable to make the jury-trial unpo- 
pular and odious, a better measure could not 
be adopted. Let us suppose a jury summon- 
ed in the month of July or August, to try 


East’n District. 
May, 182%. 
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this cause. Without taking down the testi-; 


mony, this trial lasted nine days. And if the 
testimony had all been taken down, the pe- 
riod of the trial must have been twice or 
thrice as long. An attack of the bilous fever 


would be hardly less annoying than to serve. 


as a juror on such a trial, in the summer sea- 
son. That no such tedious and vexatious 
proceedings are requisite for the purpose, 
the defendant professes to have in view, (the 
obtaining of a new trial) will appear from the 
proceedings in the case already referred te, 
of Porter vs. Dugal. That too, was a ease 
where several special issues were submitted 
to the jury. No one asked, desired, or ima- 
gined to have the whole testimony taken 
down. A motion was afterwards made by 
one of the parties for a new trial, on grounds 
similar in part,to those relied on by the pre- 
sent defendant; and yet we find that party at 
no loss, as to the facts for determining his 
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East Distiet. motion, from the circumstance of the’ parole 
w~ evidence not having been taken down. The 
=" judge was properly’ applied to, and pros 
mised to state those facts. And he would 
have had no difficulty in fulfilling his promise 
and his duty, but for the accidental, and we — 
_may presume, rare circumstance of having — 
lost his notes. “The apprehended recurrence 
of circumstances so unusual, cannot be made 
the foundation for an embarrasing alteration 
in the law, or in the practice of a mode of 
trial, essential to our security, and which 
ought, by all means, to be rendered, in this — 
state especially, as easy, as simple, and as 


| 


little burdensome as. possible to its’ worthy 
inhabitants. 


We are at length prepared to meet the me- 
-rits of the cause—Here the counsel went into 
an examination and developement of the law — 
of alluvion, the causes for which it appeared 4 
to be established, and the principles by which 
it should be expounded and applied. He en- 
deavoured to shew, that whether the law ‘hh . 
agris limitatis, was or was not of force in Lou- 
isiana, the defendant’s land could not be en- — 
titled to any augmentation by -alluvion, inas- _ 
much as it was bounded on all sides by fixed, 
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dle invariable lines, and that the river never. was, Bests Date 
he or had become its boundary, or added any “v~ 





LivinGsToy 


thing directly to it, by way of alluvion; that —— «. 
the intervention of a public road alone, be- 
tween a field, not bounded by the river, and 
that river, would in all cases prevent the ow- 
ner of such land from having any right to the 
alluvial soil added by the river to that road, 
unless the state or sovereign to whom the 












on road belonged, should make an exception to 
of the general law of alluvion in favor of such 
ch proprietors. On these points the counsel cited 





various authorities from the Roman, the Span- 
ish, and the French Codes, with the opinion 
of several commentators upon them. But 
whatever doubts, he observed, might exist on 
any of those, or other controverted doctrines, 
the court would feel themselves bound to de- 
cide this cause for the plantiff, on those prin- 
ciples which they had declared: to be law-in 
the case of Morgan vs. Livingston, and others. 
The claim of the defendant, Dr. Heerman, 
differs from that of Mr. Morgan, according to 
the special finding of the jury, in several ma- 
terial circumstances. , 
1. The lot’ of Heerman is declared, to. be 
a limited field, and not to have been bounded 
by the river, 
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2..The batture in front of that lot, is found 


capuaee to have existed, in a state susceptible of ow. 


nership, at the-time of the sale under which 


* he claims. 


3. The bank opposite to the lot did not 
pass as an accessory to it. ' 

4, The words of description in thins 
are, front to the levee, and not as in emia 5 
deed, front to the river. 

5. It is found here that neither the defen- 
dant, nor those under whom he claims, did 
repair the levee at their expence. 

The foundation of the defendant’s claim is 
a deed of sale by Bertrand Gravier and his 
wife, dated 10th of January 1789, to John Ves- 
sier, of the land in question, which is describ- 
- ed as situada fuera de esta crudad, y hactenda frente 
G la levee de esterio. From John Vessier it was 
transferred to the widow Trudeau, and after- 
wards it became the property of F. Trudeau, 
by whom it was sold to the defendant. In 
the transfer from F. Trudeau to the defendant, 
there are circumstances worthy of special re- 
mark: the act of sale, dated 30th December 
1817, conveys the land to him in these words, 
“all that lot of ground owned by said Felix 
Trudeau, situated in the suburb St. Mary, 
of this city, forming the corner of Levee-stree} 
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and Girod-street, being in the front of the for- 
mer seventy-three feet, eight inches, &c. It 
was soon found, that those words would not 
give the vendee a boundary on the river; and 
it was also discovered, that there had been 
some error in the direction of the side lines, 
and consequently of the line bounding the 
back part of the lot. To remedy these de- 
fects, a second act was ingeniously devised. 
It is dated 27th of March, 1818, and is called, 
an act ratifying and confirming the foregoing 
one. It states, that the plan annexed to the 
first act, having been found erroneous, from 
a survey which had since been made of the 
adjoining lots, the same should be corrected, 
&c. in the side lines, whereby a few inches 
were gained in the back part of the lot. And 
then this supplementary act goes on to say, 
“ and that the description of said lot shall be 
as follows: fo wit, fronting the river, seventy- 
three feet, eight inches, &c. 

On these titles, the court will please to ob- 
serve,— 

1. That the only errors in the act of sale 
of December 30, 1817, which it was the ob- 
_ ject of the ratifying act to correct, were the 
errors in the back and side lines, the front 
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line remaining exactly as before. It could. 


not then have been the intention of the par- | 


ties to run the side lines out to the river; for, : 


from the oblique direction of those lines, that. 9- 


would have given. to the front line an extent 


four or five times pmnianit than the deed of rE 


sale specified. " ‘ 
2. Whatever may have been the intention of _ 
the parties, the vendor, Felix Trudeau, could 
not transfer any thing more than he himself — 
possessed or had a right to.” But the words of — 
the deed of B. Gravier to Vessier, under which i 
the defendant claims, are fronting the levee 
of this river; words which could not, accords 
ing to any mode of construction, liberal or — 
rigorous, give the claimant any right to carry 
his front boundary farther than.the levee. & 
3. Even if the words, fronting the river, were — 
to be admitted as the true description of this 
lot, they could not carry its front boundary to 
the river ; for that would give to the whole lot 
above five times the quantity of land contained — 
in the plan, and described in the deed. . And 
this court has declared in Morgan vs. Living- 
ston, 6 Mart. Rep. 225, that if the words, front _ 
to the river, or any other similar expression, 
would extend the lines so as to include four 
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- times the quantity of land called for ine? 
deed. the. court. must deviate :from- the . e- 
ceived sense, in order to avoid falling into an 
absurdity. ies js dal” phi) OMe pie 

4. But the juty,. eonibiecielgall doubts 


bins -vbial 


and difficulty. onthis part of theubjett,-by .. 


their finding, on the fourth special faet'in. the 


plaintiff’s statement, that the. words frente.a la 


, levéey-in Spanish, ‘or or their equivalentiexpre 


sions in French, have not been.used im this 
state, while itowas a territory or colony, to 
signify. a boundary on the river, st 


Now. this court, as well @s,.the superior 


court of the late territory of Orleans, have 


constantly held, that sueh words. ina contract, 


are to be understood in.their most usualiand 
known signification, and that that significa- 
tion may be ascertained,.as a fact, by parole 
testimony. That fact has been! explicitly 
found, with respect. to the words of descrip- 
tion used in the conveyance »under. whichthe 
defendant: claims .the batture in’ question ; 
and this court is:o far bound by: the verdict. 


On this ground: alone, we are bcc to: a 


judgment against Dr. Heerman. Be Bros 
Independently of this fact, fy juiry Rive 


found another, equally decisive’in our favor. i 


Vou. ix. $7 











690 CASES:IN THE SUPREME COURT 


Sagi Dia Thief the einth: of the plaintiff's facts, which 
Ler the juryofind ‘to be*true;’ as follows:—Phat 
when'Gravier ‘sold to Vessier; there — 
' outside the levee, and betwéen it ‘and the 
river,‘a parcel’of land,"partly original, partly 
formed by alluvion.» That! a part of “it might 
fiave been reclaimed, occupied, and convert. . 
edto the ‘nse of ‘the ‘proprietor; which lai | , 
being sihte increased by alluvion,i3 the pre ; 
mises irv-question. “Ther jury also” find; that © | 
the gale-did’net speak of thieland.')'° ok 
If this part of the verdict stood — * 
defendant ‘must Jose his cause by it.’ 
doctrine, that ‘the ‘sale of as lot of ool 
would imelude ‘and’carry along with it, atraet 
of land four times ‘asi large,as- that lot, not 
mentioned ‘in the deed of sale, ‘and lying oh 
the opposite side of!awitle public streetier ; 
foad,’would be insupportablé in every sense. 
of the*word. * On ‘the ‘whole, Dr. Heermanis ‘ 
not entitled to this batture, either asaniac- , 
cretion,an accession, ari accessory, ‘or an ip. : 
pendage; "because his lot was: never bounded 
by the river; and because this batture was 
formed and was ‘susceptible of being appro- 
priated ‘before he: became the ‘owner of that 
lot; and is not specified ih the conveyance un- 
der which he claims it: 
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. Dhis is'the third. time, tna esclaims of the gs Pei | 


front. proprietors, to the,. everlasting | batture, 
have. been tried; and decided: by. jury: inthis. 
city;, and in every. case, the the, yerdiet,of the 
jury, whether general or, special, pronounced 
those claims. to, be illegal and, UAjUste,. We 
frequently adduce'the opinions of other judges 
and tribunals, even those. of foreign cauntrjess 


- in support, of our arguments..and our causes, - 
* F would, on the, present occasion,geffer the 


verdicts, the unanimous, verdicts, \of., theee 
juries of New-Orleans, as an authority entitled 
to high consideration. and. respect; not amere- 
ly in so. far as. those verdicts.’ are: degisive 


_ of certain: facts,but..as. they, furnish) a fair 


construction of. the law applicable to, these 
facts, or with, whieh those facts. ang con- 
nected or |co-mingled.,..The jlaw .in .ques- 
tion, relates to gpe. of the plai nd com- 
monest trangactions.,of the business of life; 






the contract.of buying‘and’selling. . Rhis Cans 


tract, the great legislators .and jurists:tell us, 
is founded upon and regulated by dhe law of 
nature; that is;in simpler. phrase, by, the rules 
of good sense; by-those rules, of conduet,ac- 
knowleged to be suitable and beaelicial to 


-all.men, in whatever state of civilized society; 


and under whatsoever, government ., they may. 
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— a oe placed. Clear and’explicit, and Ovi | 
urine however, a8 these rules generally are, some 7 
‘GsTOoN 
of'them may, in their application to particular 
"Cases; admit of controversy. ‘To what autho 
rity shall we appeal in’ such cases ? To thiit 
common serise and‘eotimon honesty in whic | 
this universal and immutable law originate 
When Grotius, the oracle of the law of nature 
and nations, ‘investigates any dabidts wee 
tion, to whom does: he appeal to decide iy 
Frequently to the ‘celebrated ‘poets, and one 
“tors, and ‘historians of the world; not as vie! 
sessing in themselves’any authority to deters 
mine’uch difficulties, but as proualating til @ 
general opinions and sentiments of mankind | 
to which, as the last resort, the decision of all 
such questions must be referred. wa 3 Me 
The general opinion, the general sentiment) , 
calmly, qgutiously and steadaly expressed) of . 
plain upright men, on any ordindry dealingor | 
transaction with’ which they are well ac — 
quainted,*and on which they are not’ biasséed | 
by any particular interest or affection, is en- 4 
titled to great respect, and ought generally to 
be decisive, where positive municipal laws do : 
not otherwise determine. The juries of whom 
I speak, were composed of honest, intelligent | 
men, the principal occupation of whose lives 
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was buying and selling, If they felt any pas | 


tiality. in the causes they had:to'try, it was 


mich more'tikely tobe: for the front, proprie- 
tors, many of whoiffare. wealthy-and influen- 
tial men, bank directors, and the like; than in 


favor ofthe opposite party, consisting of some 


poor, unknown -foreigners ;andya ‘few ‘ofour 
own countrymen, not distinguished_ for opu- 
lence, or invested with power. | And yet those 
three juries; thirty-six“of our ‘worthy fellow- 
citizens, Hiave'declared ananimously, on’ their 


oaths, that*the sales’ of the front; lots of the 


suburb St. Mary, didnot ‘convey to the pur- 


chasers any title'to thé opposite batture.° 


“The concurrent verdiéts of three’ juries are 


- considered in the ‘united’ states, anid i in Eng- 


land)'as conclusive. ‘Even when the courts be- 
lieve'such verdicts tobe contrary to law as 
wellas to evidi ce, thy will not set them 
aside, or disturb them by ‘granting’ any more 
trials. After°three concurrent. verdicts in 






- ejectment, the courts of equity will issue their 


injunctions to prevent further litigation on the 
titles determined by those verdicts. “This, it 
is true, takes place only where the litigation 
is between the same parties,? *for the same 


_ thing, and in the same rights: “but it servés to 


Lvikeeton 


Hesenan. 
¥ ‘* 
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District. shew the veneration in which. the trial by: jury. ; | 
isheld in those-states in which the civil righty 
— erm” oF men are best understeod'and secured Thi | 
HAEEMA® Court assuredly prizes thie rights as highly 
as any tribanalean do: it will therefore main.’ 
_ tain.inviglate that noble institution: which i 
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_Hennen,: for the ateilenes: It is sited 
that'the.remedy for what may be termed a § 
slander of title,is more extensive by the law # 
ofthis state, than that which is provided by |} 
the common Jaw of England. But the autho. : 
rities (all. founded on the 46th law, 2 tit. 3 part) : 
quoted by-the counsel-of the plaintiff, do not 
go. the full-length to which they are attempted)’ 
toibe extended inthis action, The remedy | 
provided by the Partidas, extends no further ” 
than to, obtaina judgment.against the party ‘di 
setting up.a claim to the prejiitheeof,another, 
ordering him.to. institute. awaction within.a — 
given time, to the end. that. his. rights may be, 
judicially ascertained. To this the defendant” _ 
has, and can have, no objection. But to in; 4 
sist, because’he has‘had the candor and good __ 
faith to set-forth. the nature of.his title tothe 
estate in amici. hak therefore the defen- : 

























dant shall be compelled: to liti 
with the. plaintiff on ‘his own tefmsy is mares. 
far more than:the lawauthorizes; though@he: ' = 
] sopiaintiff. ina catseiistbounddoimiekeputyhis. 
‘| case by-legal proof, onenieecip o Ne 
_ hase decided advantagesover the defendant. 
The plaintiff need:not institute, his suit until 
' ” he is perfectly prepared: with all his requisite 
ideanggnsl sioaldbede ne NO? 
orunprovided atthe trialy he may discontinue. 
Not so the defendant, he 1s. atthe merey of the | 
_plaintiffjsend being so, an unfair plaintiff Aa 
take the advantage of hin at the.non r 
most unprepared...So in the present thatthe 
. defendant -is mocked» with hiseprejended ade 
 vantagesiof being the: sector, oF reabsplaintit 
in the cause: anditold.¢hat:he ‘bes every. ad 


vaintiff : : 

would. have. discontinued his actions fy-the — 
special. verdict had: been found in conformity 

_ with, the: clearestyevidence that. Was everipre- 

' gented to aejury’s evidence fan,cléarersand 
more ‘positive than that,ep, whichithighonour- 
able. court decreed. the batture-to, Benj. Mor- 
gan, against the present plaintiff. ‘Batibo juny 


os 
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oa It is said, howevergthat the defendant com ; 
. sented ‘te this mode of trialj:and»that after 
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views of the plaintiff, inl vain would the defen. | 
dant move the court for leave to discontinue,’ 
much less:would the plaintiff consent to: give 


-himesueh right as -¢oald not be refused /him, 


were he in fact the plaintiff in the cause. Such y 
considerations alone, without dilating, die 
sufficient to determine the judgment of this : 
honourable -court, not-to extend the: remedy. q 
beyond: the »provisions. of the law; pai 
plausable,arguments may be used for the uth 
lity and. convenience of another course. ..(;__ 





verdict. it: is too late to make: the objection | 
wnow taken. ‘The defendant no more consent | 


_ ed.to the trial than he did: to the institution 


of the» ‘action. Every ncaa done, . 





contest. ‘The beicidennt it-is-true, has done 4 
all he could #6 protect himself: in defensive 
warfare; .butas yet he has not had the oppor | 


_ tunity: guaranteed to him by law, of attack- | 


ing his adversary in the time, place, and man- | 
ner which might have produced a totally dif — 


_ ferent result in thespecial verdict, which now : 





atains this record. 
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The defendant, though he has asserted. his — 


right to the batture, ‘does not m his answer, 
claim any thing more than to be dismissed. 
He denies the right of the plaintiff to the 
$20,000 damages, ¢laimed. for the»alleged 
slander of his title;/but does not pray for any 
thing in his favour. It'is then most incorrect 
and unfounded on the part of the plaintiff’s 
counsel to say, that if the special verdict could 
have warranted it, judgment might have béen 
awarded in favour of the deféndant,*to reco- 
ver that which he does not pray may” be 
granted to him: Had*such a spe@ial verdict 
been rendered in this ¢asé, as its merits and 
the evidence, required at the handsiof the jury, 
the defendant could have beén met* with ob- 
jections perfectly unanswerable: no decree 
could have been” pronéunced in his favour 
against the plaintiff, ‘for restitution of ‘that 
which, indeed, he asserted was his; but’ for 
which he had made no prayer of restitution. 
Had the court a quo have been disposed” on 


‘such special verdict, to render a decreé’ of 
restitution against the plaintiff*would he tiot . 


have exercised his right of discontinuance of 
the action to prevent it? The defendant 
could not have prevented it. Should not the 


Vou. 1x. 88 
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inconveniences of thé doctrine contended for 
by the counsel of the: plaintiff;-be apparent ix 
this-action, they must. and*will be in others,.. 
if a precedent is established: by this honoun 
able courtj:at variance with the principles of ° 
jurisprudence of every civilized nation: 

For these reasons, the defendant contends, - 
that this-honourable court, disregarding all’ 
which occurred at the ‘trial, ought to decree, . 
that the defendant,’as is: prescribed by the - 
Partidas; shall ‘bring his’ suit: within a speci 
fied time, for the purpose-of ascertaining, ‘by 
the judgment of a cdmpetent tribunal, ‘his - 
rights to the property, of which he has assert: . 
ed himselfito be the! owner.‘ 


Porter, J. “The petitioner asserts that he - 
is the owner of -a lot of grotind situated-in the - 
fauxbourg, St..“Mary,*having ‘certain metes « 
and boundaries‘on which he has made im- - 
provements; that he has wished to sell it, and ¢ 
that he could: have obtained a great price for: 


it. But that one Lewis Heerman, of the said + — | 


city, gives out in speeches, that he is the ow- ~ 
ner and proprietor of+the same; that he (the ~ 
petitioner) had requested him to desist from * 

thus slandering the title, or.if he had any just 7” 
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claim for the:property, to bring a suit for it. ee — 
That the»said.Heerman willneither giveup W~ 
sr a ad 
his elaim,. nor: prosecute it at daw; but con- 
tinues to assert.his right:to it, to the damage 
of the petitioners $20,000, ; 
The petition concludes With a prayer, that 
~Heerman may set forth his title, if any he has, 
or pretends to have; for thesaid parcel of land, 
or any part thereof, and:on his not “producing 
a satisfactory title, that the petitioner may be 
quieted in his possession against hissaid claims 
and pretensions; that he be deereed and en: 
joined utterly to desisttherefrom; and: if the 
court shall decree that the said Heerman is 
¥ the true owner of the said. premises, that he 
| be decreed to pay for all the improvements 
which the petitioner has made on the’ land, 
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= -and expences by him incurred age to the 
Y amount.ef $90,000.. : 

oe The defentlant answered,: (aeaying all the 
_ allegations in plaintiff's petition; and specially 
3 -alleged, that he was the ttue and lawfal-owner 


and possessor of a certain lot of land, sitaatea 

in the suburb of St. Mary, having cértaii 

Zl ‘metes and bounds ; that the «prolongation of 
74 ; these boundaries to the river, included all the 
dand within them, knewn by ‘the-name of bats 
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ture; that the plaintiff has not any legal title 
to the said premises, or any part thereof; and 
he further ‘prayed that'he may set. forth his 
title; or pretended title, under which he claims; 

The defendant further ‘answered, that all : 
the improvements*made by the plaintiff on the 
premises, were made in his ‘own wrong, and 
were an ir‘ury to the defendant, and conclu: 
ded by a prayer that: the»premises may be en- 
quired of by a jury. 

The real question arising-out of this peti 
tion and answer is, whether the alluvion or 
batture, in frontof 4 ‘lot, on Chapitoulas road 
belongs to the plaintiff 6r defendant? The 
plaintiff asserts’his right ‘to’ it’ by possession, 
and a conveyance from the ‘heirs of Bertrand 
Gravier. The defendant claims in virtue of a 
sale made by said Bertrand’Gravier‘and wife, 
in the'year 1789, to one Jolit? Véssier, and by 
said Vessier, regularly te ‘by several 
mesne conveyances, to him. 

This cause was tried by* a jury; on the 
part of the plaintiff, nineteen facts: were sub- 
mitted; on that of the defendant; twenty-one; 
and eight questions.” Pied Rese 

Before we can arrive at the merits of the 
cause, our attention is called to various bills 
of exceptions taken by the defendant. 
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4. The competency of Brandt, one of the Pass Distries - 


jurors,is first objected to. From the first and 
second bill.of exeeptions, it appears that the 
plaintiff discovered. this defect, after the jury 
-were sworu,and that he immediately communi- 


cated it to. the court, offering to withdraw this, 


juror, and.replace him by another, or to go on 
and try the cause with the remaining eleven; 
to both these propositions the defendant re- 
fused to accede: =» 9 
It-does not very satisfactorily appear that 


- the juror was: incompetent; for though the 


declaration made by him applied to the defen- 
dant’s title, he followed:it up by asserting, that 
he did not believe.either of the parties had a 
right to'the ie timeatnagle it belonged to the 
public. 

The plaintiffinsists that the challenge should 
be made before the } juror was sworn, ari that 
it came too late. Such is declared to be the 
law, 3 Bacon ab. 764; 7 Cranch, 290; and a 
new trial has been'refused when the objection 
was not taken in duesime. 2 Bay, 150. But 
itis unnecessary to-examine that point, and 
see whether cases might not arise which would 
be properly an exception to,the general rule. 
For as the defendant in this cause refused to 


May, 1821.. 
iad 


Livincston 
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East'n District. permit the juror to be withdrawn, he cannot — 
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“~~ now make his incompetency the grounder _ 





remanding the. case. fora new trial. a7 


II. The defendant, on the swearing of the 
jury, called.on the.court to direct that the evis 
dence about to be given should be taken dowy 
by the clerk ;- this was.refused; and a bill.gf 
exceptions being taken to this opinion,.a ques 
tion of some importance ig presented. 

This court, which has supreme appellate 
powers, is limited as to the manner in whichit 
exercises them, .and can only take cognizance 
of causes brought before it in that way, which 
the legislature has thought proper to direct. 

On the organization of this tribunal, under 
the constitution, the act establishing the prac+ 
tice to be,pursued in it, provided that there — 
should be no reversal for any error.in fact, un+ 
less on a special verdict rendered in the diss 
trict court, or on a statement of the facts agrei 
ed upon by the parties or their counsel, &e. 4 | 

It was, I believe, the general understanding — 
of the profession throughaut the state, as soom — 
as this law was known, that the facts of a cause 
could not be presented to this court in any — 
other mode, but that which the aet -pointed | 
out. 
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Judicial interpretation of the’ statute soon Engi oy 


confirmed this idea. 

In the case of ’syndics of Hellis vs. Avivo 
3 Martin, 201, the appeal was dismissed be- 
cause the staterfient of facts'was signed ‘after, 
and not before jiidgment; it was not pretended 
there that the statement was incorrect; but 
it was rejected because the law had declared 
it should come up iffan other manner. © 

In the cliselof-Longer & al. ‘vs. Pigneau, 
ibid, 221, théeoart Gecided that it could not 
act on the information'derived from facts stat- 
ed in the opinion of the jiidge. ‘ : 

In Beard vs. Poydras,” ibid. 505; one of the 
parties offered to introduce new testimony. It 
was refused, and the court observed that the 
legislature had determined the mo@éin which 
causes should be sent up; that this was not 
the manner pointed out by the act, and that 
evidence coming in any other way was” imad- 
missible. “ The same principle was recogniz~ 
ed and enforced in” Dubreul vs. Dubrewil, 5 
Matin, 81. we i 

The power of the court, in siahie to new 
trials, I understand to be exercised under the 
same limitation. Whenever we gather from 
the record, brought up according to law, that 
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East'n or the merits of the case require us to remand a _ 


cause, it is our duty to do so. But we cannot 
arrive ata knowledge of the facts which ‘te. — 
quire us:to do this, in any other mode but . 
which the law points out. 9 ~ ; 
The legislature has thought proper to aftr } 
to the citizen the benefit of a new trial from : 
this.court in many cases;'as when improper — 
evidence: is.received ; wifen proper evidence 
is .. when new testimoriy is disco- 
vered- after. trial, whith bysdue diligence 
could not be had before ; when there is error _ 
in the opinion of the court on matters of law: 
in these and similar Gases the remedy exists, 
because the‘mode of bringing the error before 
the appellate tribunal is pointed out. But if 
that legislature has not provided the means 
by which the court can get the facts before it, 
so that it may be enabled to judge of the 
proptiety of granting a new trial, where the 
verdict is contrary to evidence} does it fol- 
low, as’ a consequence; ‘that this court can a 
supply the'Wefect, and direct a mode in which 
the facts shallcome before us? I am clear in 
the opinion that ifcannot; and that we are not 
permitted to take notice of facts, either for the 
purpose of granting a new trial,or in giving final 
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judgment, in any other manner but that which a 


4 the law has pointed out, and that where the ~~ 
LivinGsTow 

legislature has chosen to be silent as. to the om 
means——it is an admonition to this court, that : 
the end did not require they should be ex- 
tended. 

The reasoning. is strengthened by the cir- 
cumstance that when the act was passed, ‘mak- 
ing the verdict of the jury conelusive « on par- 
ties submitting a cause in the manner ‘it has 
been done here; provision ‘was made for tak- 
ing down the evidence in every other case, ex- 
cept where a cause, was presented on special 
facts, Acts of 1817,page' 34, sec. 12. 

It is true that in some ofthe courts-in this 
state, sindethe passage of'the, act just alluded 
to, parties have beeniin the habit: of: taking 
down the evidence. But in those:courts where 
that practice has been pursued;resort was had 
to it {as far as my! experience ,extended) by 
conserit;; forias the verdict was uncertain, each 
party wished to guard against the consequen- 
ces. \|| This was the case in the suit of Porter 
vs. Dugat, decided at the last term ,of this 
‘ court for the western district, and.as. the ob- 

jection was not made there, no,inference can 

Vor. ix. 89 icy Salt 
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Bagg Dune. Ke drawn’ from the court,’ remanding: it fory 
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Ill. The fourth arid fifth bills of exception | 
were taken to the introduction of p i 
deeds, the execution of which by the 


ties, was however admitted. I have been at i 


loss to discover on what this objection ce 
an argument might perhaps be raised as a) 
the time when they operated as notice to hind 
parties, but that could not prevent, them 77 
evidence to go to the jury. 


TV; A plan of the ‘plantation: of: Bertrand 





P 
Be 


Gravier, made by F: Trudeau in the year 1788) 


was offered in evidence, to the introduction of | 


which the defendant objected upon the groan — 


that Jean Vessier; under whom he claimed, — 


did ‘not ‘purchase’ in pursuance ‘thereof!’ ‘Phe 


judge in permitting the;paper to-go to the jury! " 


stated’ that they were not to consider the plati 


évidence’ in’ itself; but that: itemight ‘be ev? — 


dence if connected with the purchase, ‘by'ex;  }. 


traneous proof. To this opinion the | defer ] 


dant excepted. A as 


immediately after'the bill of exceptiont f 


was signed, the plaintiff asked permission to ; 


withdraw the plan which the jury had before 
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them...'The, defendant: resisted. this, «stating ar a 
that he did ‘not wish ‘to .use the planas eve “™ ‘ 
dence, But objected thatithe plaintiff hadnot “we 
a right to withdraw iti: The court: ‘however; 

allowed him. to do so, stating to the! jury that 

they were not to consider‘it asievidence-in 

the cause. To this opinion the aera ae also 

excepted. 

The most. regular’ course, oii ariel ql 
have been, to have called on the party to shew 4 
the relevancy of the plan to the ‘purchase ; 
made, before it-was submitted’ to the jury. 
This is the ordinary practice, thougly it is dif 
ficult, when the evidenee in a cause ‘is made 
up of a variety of facts, to prescribe a certain 
order in which they must be presented. But 
the question now is, whether the admission of 
the document before its connexion with the 
defendant’s title was shewn; under the decla- 
ration of the judge, that it was not evidence 
in itself, but might hereafter be made so by 
other testimony, has worked such an injury 
to the party that the cause must be sent back. 
I think it has not; because the judge told the 
jury that it was not evidence against the defen- 
dant until other proof was brought comecting 
it with the title; because it was withdrawn 


° 
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Bast Dietiet' under-a direction from ‘the ‘court; thatthe ] 
w= jury were not to consider it; and becausedt — 
bavime7°* appears that they did not so consider'it ; fori : 

* their finding on the third fact submitted on the _ 
part of the plaintiff, they declare ‘that’ the 
plan was:not in proof before them. >" ©.) 

On the right of the defendant to have ‘this _ 
paper retained after the plaintiff offered ital 
tho’ received under his exception, I should have © : 
no doubt, ‘were it. not for his own declaration — 
annexed to, and making part of the bill of ex 
ceptions, “that he did not want or intend to. 
make use of the plan inevidence.” | If he did 
not want it, then he could not be injured: Oy t 


its being withdrawn. 


It is this. circumstance which distinguishes ; 
this case from.that of Posten vs. Adams ; there 
the party wished to use the paper he first ob» 
jected to. ies 


V. The eighth bill of exceptions was taken — 
to the refusal of the judge to charge the jury 
on differeut points of law, and directing them 
erroneously on others ; as nothing but facts 7 
could lawfully be submitted to the jury, and 
as any law which they might mix up with their 
verdict, must be disregarded here; Ido not ~ 
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see how the defendant could be. benefited by bag Deaet 


the charge he required, or injured by that 
which the judge delivered; itis unnecessary 
therefore to»remand the cause for that rea- 
son. 


VI. There is another bill of exceptions in 
which the defendant objects to the opinion of 
the judge, on the pertinency of the facts sub- 
mitted to the jury. 

~The first law on this subject, contained in 
2 Martin’s Digest, 156, ordains that the court 


shall examine whether the facts are with- - 


in the pleadings, and strike out such as do 
not fairly arise out of the petition and answer. 
The next statute on the same point: Act of the 
legislature, 1817, page 32, sec, 10, directs that 
the pertinency of the statement of facts shall 
be judged of by the court. 

If the legislature intended these statutes to 
have the construction contended for by the 
defendant in this cause; that the facts as stated 
in the petition and answer, should be sub- 
mitted and nothing else; there would not have 
been any necessity to provide that the parties 
should draw up a statement of the facts, and 
that the pertinency should be judged of by 
the court. 
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This;law has received a different construe. 
tion, andthe practice under it has. beeii; 
that the plaintiff may present to the jury facts 
which. go to establish the claim set up; al. 
though they should not have been set forthiin 
the petition. It is true, that these facts must 


‘not be at variance with the allegations con, 


tained in the petition and answer. But it 
never has been understood that all the differ. 
ent circumstances which give a right, or fur- 
nish a defence of a particular kind, should be 
put inthe pleadings. The facts submitted are 
always pertinent when they tend to support 
the title set up; and as no replication is filed, 
the plaintiff must often require that matter, not 
alleged in his petition, should be put in the 
statement, to rebut that growing out of his 
adversary’s answer. If, by our loose mode of 
pleading, either party should be surprised, the 
law has vested ample power in the judge to 
correct the injury. Nothing of that kind how- 
ever, appears here, no case ever heard in this 
court shewed parties better prepared, more 
perfectly acquainted with the strong and the 


weak part of their adversary’s claim, and the. 


care with which every fact that could bear 
on the cause was drawn out, and submitted, 
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proves that both came fully acquainted with 
what ‘they had to resist, and what saceg must 
establish: © edie! 

These stip over-ruled,—the next en- 
quiry is, what'facts have been ascertained by 
the verdict ?. The jury have found 


That Bertrand: Gravier, of'the:city of News 


Orleans, died intestate, in the year 1797, ‘that 
at the time of his death he was possessed of a 
farm ‘in the neighbourhood’ .of New-Orleans, 
of which the premises in question’ formed 4 
part; that Livingston, the plaintiff, took pos- 
session’ of the property now in’ aeputn, in the 
year 1807, and that: he: is: still \in’ ey 
thereof. if 
. ‘That prior to the time of the ‘sale of'Gra- 
vier ito Vessier, under whom: the deferidant 
claims, the said Bertrand Gvavier, had laid ‘out 
a part of the plantation above mentioned; into 
building lots bounded by'streets.' !)!/0> |. 
That, at the time of the’sale'to John Vess 
sier, there was a ‘road, at: least’ forty feet 
in width, lying between the. levee and the said 
lots; and that outside of the levee, and» bes 
tween it and the river, opposite tothe said 
lots, there was a parcel’ of land, partly “ori- 
ginal, partly formed by alluvion, which was 


East’n District. 
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covered with water only at the time oftam | ‘ 
nual inundation—was the rest of the yearvih — 
covered, and was of such height and'-extent, | 
that a part of it might have been’ ee  F 
occupied; and converted to: the use of thie 
proprietor; which land being increased by 
alluvion, is' the: premises in question): —</')) ‘ 
» That the “plaintiff has been in possessioli 
for more than: ten years, with the exception — 
of the time he was dispossessed, in the years 
1810 or 1811, by the marshal, and a trespass — 
committed in 1808, by the same-officer. |) a 
In opposition: to these facts, the defendant _ 
has presented his title, under: the ‘following 
finding :— oe 
That John Vessier purchased from Ber 
trand Gravier and his wife, in the year 178%, _ 
a certain lot or parcel of ground, in the now 
suburb of St. Mary,' in front of which is the 
soil called batture, -being the premises in Gis - 
pute, and that part of said lot has been pur- 
chased) by the defendant, from those who held — 
undersaid Vessier, by several mesne conveys _ 








Soe 
Stic 


supe abh acer ae 


iS a ois 


ances, which conveyances are annexed to the 
facts found by the jury, and make a part 
thereof. That the plaintiff was dispossessed 
in 1808 and 1810, by the marshal, and put in 
possession in the year 1813. 
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.,A.variety.of other facts have been  subimit- Barts Dissier 


ed and found; as to the sum of money.expend- 
ed by. petitioner; the period when each, set 
up their,respective; clauns,! &e.:all. of whieh, 
from the view I have taken of thig,question, 
are quite.immaterial,in, the, decision of this 
cause, ..Theilaw, which the jury has blended 
with their; finding, of. the facts, must, be enr 
tirely disregarded, 6 Martin, 209... 6) owl 

But. before, we,,can reach the..metits,,.ando-, 


ther question, which has. been pasted, must 


be disposed.of 40 -, 
It is contended, that by the lew in: virtue 


of which. this. action. is commenced, the. only: 
judgment, which the.court can pronounce, is 


to, decree, that. Heerman shall bring suit,. 

Little can be gathered from the books, as to 
the particular practice adopted: in) sine in 
cases ofithis kind..¢) 9) 


The laws, par.d tity .2y:d 46 Siamese. 
- no person can be compelled to bring suit, ex- 


cept, in; ipartigulag, eases, wherein.the, judge 
may,. by law, oblige him to do’ it; :as,.whena, 
man publicly, says, that another. is,, bis, slave, 
&c. in these, and like cases,.,the,person, injur- 
ed may, petition: the. judge -to. oblige ,the..de- 
famer, to, bring , suit,’ and , prove: what)-he -has 
VoL. 1. 90 
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East’ District. said, or to retract, or to make such reparation 


as the judge shall deem just; ifhe refuses tg 
_ bring the ‘suit, the party’ agrieved’ shall! be 
’ for ever absolved. from’ the charge made 
against him. " 

This law applies, according to the Spanish 
authority, to defamation respecting property; 
as well as‘person; and that whether it be moves a 
able or immoveable, Gregorio ‘Lopez, on thé 
above-cited ‘law, n. 2: Elizondo Practico Uni- 
versal, vol.:2, p. 136. a8} 

Now, when a suit is commenced like the 
present, the defendant should do one of two, 
things, either deny that he has’said so, which 


would amount to a ‘waiver of title, or ‘admit, 


the accusation,’ and: aver his readiness to — 
bring suit. | 
In the’ first alternative, this cduirt would 
proceed to try the fact, whether he ‘had de? 
famed the title or not, and give dope: ac- 
cordingly. , 4?! 4 
In the second; they would order suit to'be’ 
commenced. This, it appears to me,’ is thé 
régular course. The object of this law: was’ 


intended to ‘protect possession; to give it the a 


same advantages ‘when disturbed’ by slander; 


a8 by actual intrasion. To force thie defamer — q 
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to bring suit, and throw the burthen..on him Past District. 
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of proving what he asserted.» | rn 
If this course had been pursued iaities ‘the pg 
HEeEpMay. 


defendant Heerman would have been directed 
to bring suit (in the language of the:law) to 
prove what he had said; and the. plaintiff, 
relying. on_possession, would have been .main- 
tained in it, until a better right was shewn, 
Instead of doing this, he.has chosen to main- 
tain the truth of what he has advanced, by 
setting forth his title in his answer, and aver- 
ing it to bea better one than the plajntiff’s. 
Having, done so, I think, the court can ex- 
amine it, as well in that answer, as if set’forth 
in a petition; it is only, in fact, anticipating 
the order which the court must have given, 
and coming forward, at. once, with: that title 
which the.court would have directed him to 





produce in another suit. His adopting this 

- course, at his own choice; cannot change'the 
mode in which the proof must be adduced ; 
he must make out his title as alleged ; and 
cannot take from the plaintiff the advantage 
which he derives from his possession, bygva- _ 









rying the form in which he has thought: pro- 
per to make good" his claim to the premises. | 
If it should appear, that he has a title for 
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Ae the premises; have no“doubt, that we bat 


wra-~~w decree, that he has’ not’ slandered the plain 
ae” diffs title; ‘that he has a better one? atid that | 
HAENHAS uch decision would form the’rés judicati auth 
their’titles; in virtue of whieh the’ defendadt | 
can, at! any time, obtain’ possession’ by ali 
action to that effect; for it is not necessary ti fa 
enable thé court 'to pronounce on title, helt : 
there must “be a prayer to be put in posse - 
gion. If the’ plaintiff succeeds, we ‘ean dé 
clare, that the defendant has failed ‘to rig 
duce a title; that the plaintiff be preserw 
ed in the quiet enjoyment of his property, and 
the defendant be enjoined from rensserting « 
this title to it. ad 
This case differs little from the case of Gra 
vier vs. the Corporation of New-Orleans, ex i 
cept. that trespass, as well as slander, was ak — 
leged there.’ : qq 
But if this point was doubtful; Pshould havé 
great reluctance to send the parties back on “ 
mere matter of form; to ‘travel @ver the same 
ground again. Interest republice ut sit finis litiums 
Ané@ never did the maxim have a more propel ¢ 
application than in the cases which havé~ 
grown out of this subject. ot 


* 


Having arfived, at last, at the merits, I 


; ¥ 
g " 
/@ 
‘ 
; " 





OF THE’ STATE OF LOUISIANA. 717 


shall state, as concisely ‘as thé natare' of ‘the Pyle Teoriet 
subject will permit, what'l understand to be teen 
- the law ifi cases circumstanced like this: os. 
After sixteen -years, that the’ question: has eee 
been in‘one’shape or other before our'courts, 
and thé best talents of the bar and. the bench 
émployed in’ its diséussion, the* materials for 
forming an opitiion, are in the ‘hands of every 
one; and to cite authorities in ‘support of the 
plain elementary principles, by which 1 con- 
sider the case to be governed,is only to quote 
what ‘has already been’ Cited “twenty ‘times - 
before. 
By alluvion, I wndefstand, that whieh is 
added to land, little by little, so that we can- 
not know how much is added at each mo- 
ment of time. 
And, that all a river thus adds, + alluvion, 
to our field, becomes ours by the law of na- 
tions, or public law, common to all countries. 
He, therefore, who owns land, bounded by 
the river, aegquires whatever is added to it, 
as he suffers the loss of that which’ is cai 
from it. 5 
When, therefore, a dispute arises between 
different purchasers, claiming under a person 
who once owned the riparious éstate, their 
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i District. rights must be determined: and governed! iy i 
~~ the fact—to which did he give a, boundary. on — 
—, the river?- * i a | 
Hama". ‘The defendant, Heerman,.to establish big 
right to the property, produces.a bill of sale 
from Bertrand Gravier and wife, to John Veg, — 
sier, dated the 19th of.January, 1789,. Lt 
which they sell un terreno de mi,, la, dha:‘Dng 
Maria Josefa Deslonde, compuesto de dos, cientoi 
y quarenta pies de frente y ciento y sesenta de fonda, 
situada fuera de esta ciudad y haciendo. frente oh ' ' 
- leevé de este rio. A lot belonging to the said 
Maria Josefa Deslondes, having 240 feet in 
front, and 170 in depth, situated outside: of — : 


the. city, fronting, or tia a front to the 


es: 
a 
“og 


levee of the river. 
The defendant owns a portion of this, cone 
taining 73 feet 8 inehes in front, regular 
conveyed from John Vessier; and in virtue «4 
the title, asserts his right to all the alluvion — 
formed between the levee and the river. 4 
The force and effect of the yprds face ou 
fleuve, face, frente, frente al rio, in a deed, or 
other act of conveyance, was most elabana 
rately discussed in the case of Morgan vs 
Livingston. Under the circumstances of that i y 
case, and the facts proved in it, the court " } 
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held, that these expressions give the first er ee y 


: Enter a boundary to the river. . .s 
| In that ease ‘it'was proved) that the: words — 
mentioned were used and universally under- 
stood, to desnetnan'¢ — ee by - 
Fiver, (09) Ue ae 
And it was established; that at the time of 
the sale from Gravier'to: Poéyfarré, there did 
not exist any ‘private property susceptible: of 
ownership — the —— and ne 
river. wo ofS 
But in this:case, the fats are wholly differ- 
ent. First, itis ‘found *by the jury; that thé 
words used im the ‘deed’ from Gravier;’ and 
wife to Vessier, frente'd la levee, front to the 
levee, do not signify a bouridary ‘on the river. 
And: that, at the time Gravier sold to: Ves! 
sier, there existed outside of the levee; and 
between it and the’ pi ig mgs na aa of 
ownership. © Neate he 
‘If this last circumstance stood hina sith 
out thei nding of the jury,’ on the expressions’ 
uséd in the deed, I’ should ‘think, “that it 
would: controul ‘the effect of those words, 
which have been held to carry the 'vendee to 
the: river. For, if it had) been the intention 
ef one of the parties to:sell, and the’ other’ te 
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acquire the ‘private, property that, anterve 
it would have. -been: 60 ‘expressed: | and: the 


omission to insertiit in the act of sale, is clear — 
evidence to. me, that did ot Bier into the 























consideration ofthe contractiie cole 


‘But we are free’d from all difficulty a hin 4 


‘Yates by. the finding of the jary. 


“It has:been held in the case \ racen 
Livin, 6 Mart.220, and that Of Gndviier 
‘wiayor,: alilermen and inhabitants of Ne ew-Orletnty 
‘Report of case, 17, that’ the meaning’ of Cli, 
tain Wxpressibns.in’ deeds, giving (boutidalies 
was" properly ascertained by parol. evidelide, 
‘proving “the ‘sense!|in which they Were’ used, 
‘atid ‘generally ‘understood. 0° 
The meaning,.of the’ expressitin in’ ld, 
dais” deed) ‘frente A Ia. leved, has ‘been db 
mitted’ to the jury, and found by 7 noth - 
¥ive a boundary, on the river. a 
“S' A’great “deal of discussion a ial | 
thé, bar, whether. the lot purchased ‘by Vee 
‘sier was ‘what’ is: called’ .a: ‘Tumited! field, bb ; 
“Whether the law in agnis ‘was! in ‘ese ae 
country. Bat these — ened 
todecide on.» . nat Joell 
“2'Phave, iti‘ the paren ae dalvereas how 
dieed every’ ‘thing which I¢onsider msde) 
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OF THE STATE OF LOUISIANA. 


to answer, and comment on, all that was said, 
would be _to write a treatise instead of deli- 
vering an opinion. 

I have examined the case,with the utmost 
attention, and with an anxiety that has more 
than once been felt as painful, to do that 
which is right between the parties and satisfy- 
the law. And on the whole, I am of opinion, 
that, as at the time of the sale from Gravier 
and wife, to Vessier, there existed a portion of 


soil susceptible of private ownership, be- 


tween the levee and the river; that this soil 
was retained by the vendor, and that the ex- 
pressions in the deed, frente d ladeveé, did not 
carry the purchaser beyond, it. ; 

That as the front boundary of said lot is given, 
in the act of sale, by particular expressions, 
which expressions the jury havewfoynd were 
not used under the former government, to sig- 
nify a boundary on the river; that the pur- 
chaser did not acquire a riparious estate, and 
consequently, that he - no right to the al- . 
luvion formed in front of it. 


Iam, therefore of opinion, that the judg- 
ment of the district court be affirmed’ with 
costs. 


Vou m. 9] 


East’n District. 
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Martuews, J. The’ principal difficulty J] 
find in the decision of this cause, as it is pres 
sented to the court; arises from the situation — 
of the appellant. He is a defendant in an | 
action for having slandered the title of the 
plaintiff to certain property, claimed by the 
latter, as set'forth m his petition, and of which 
he has had ‘aninterrupted possession during: 
a long period of time. 

The law, on which this action is founded, 
atithorisés a judgment, requiring and compel 
ling 4 person who speaks against the title ofa — 
bona file possessor, by asserting a right in him 
self, either to ‘désist from such assertions, of 
to bring suit in support’of his alleged claim; 
for the purpose of opposing his title to that of 
the possessor, in order that the respective 
claims, rights‘and titles of the parties may be 
fmally settled ‘according to law and justice. 

“If, the’ pleadings’ in’ the present suit, do 
place the deféndant in @ situation similar to 
that whieh ‘he’ woulé hold as a plaintiff, in 
an action which he might be compelled. to in- 


stitute ; I can see no good reason for delay- 4 


ing a final judgment in’the case, and that such 
is his situation, | agree in opinion with judge 
Porter. 

















OF THE STATE OF LOUISIANA, 


The numerous exceptions taken to the pr 
priety of the proceedings in the court below, 
have been so. fully. examined, and correctly 
determined,,that I consider it useless further 
to notice them, 

As to the merits.of the case, I;have enter- 
tained. but one opinion, in relation.te the pro; 
perty of which the premises in dispute make 
a part, since the judgment, in the suit.of J. 
Gravier vs. the city, to the present, time. . | 
have always believed, that the alluvion: or 
batture, as itis called, so far as it was suffi- 
ciently formed, to be a subject of private or 
individual ownership, at the time when B: 
Gravier sold the lots of land on the front of 
his plantation, made a part ofsaid plantation, 
that the right to it was vested iy him, and that 
he had acquired a complete title agcording to 
our laws, on the subject of alluyion. ,, : 

The verdict of the jury in this case, shews 
that the lot or parcel of land in dispute, be- 
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LivinesTon 
vs. 


HEERMAN. 


ing a part of said batture or alluvion,.was thus | 


formed,, and did exist: at the time when Ber 
trand, Gravier, sold the lot of land, situated 
immediately in the rear of the disputed premi- 
ses, to the person under whom the defendant 
claims. And I am opinion that the expres. 
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may put one 


tition wall on 


his neighbours. 





Although there 
be alreadysome , 
buildings on a City of New-Orleans. 
lot, the owner of 
the adjacent one 


half of the par- 
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sions in the deeds of conveyance offered by 4 
him, are not sufficient to support his claim, 
against that of the plaintiff who claims undér 
the same original title, viz. that of B. Gravier, 
I doubted much on the propriety of the:de. 
cision, in the case of Morgan vs. Livingston, 
and finally assented, under a conviction that 
full proof had been adduced shewing that no 
alluvion existed in front of the trapeziumat 
the time of its sale to Poeyfarré, the vendee of 
B.Gravier. Ha 


Upon the whole, I am of opinion, that the 
judgment of the district court ought to be af 
firmed. 


—_—~——— 


LARCHE vs. JACKSON. 


Apreat from the court of the parish and 


Martin, J. This case, was before us some 
weeks ago, «anfe 408,* and the facts of it. ap- 
pear in the opinion then pronounced. The 
judgment of the court a guo was then affirm- 
ed, on the appeal of the defendant. 





* The arguments of counsel, on this second appeal, were 4 


by accident, placed before the judgment, on the first, ~ 
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bate J : 


The’ plaintiff, on .the authority of the case a iat 
of Poeyfarré ys. Delor, 6 Martin, 10, brought »cy 
the cause up, in order to have :an: error.,to ” waren 
her. disadvantage as she alleges. corrected. ° Jyemten, 
She urges, that the injunction which she; ob- 
tained 12 dimine litis, —_ not to have been 
dissolved. 6 

Her counsel contends, that Monn nine on 
ginal defendant, nor the present who. has in- 
tervened, ‘has shewn a legal title or possessign 
to the lot adjoining her’s; that her lot, was ag- 
tually built on; and that the territorial legis- 
lature had not the right of enacting the ‘part 
of the Civil Code, on which the defence rests. 

The testimony in the case, particularly'that 
) of Pilié, shews, that Jackson was in posses- 
sion of the lot adjoining that-of the plaintiff, 

id as far as possession may be‘had,of a vacant _ 
lot. He employed labourers. to work on; 
and Pelié to survey it. All the witnesses 
speak of ‘the lot as Jackson’s. This, in my 
opinion, ought to suffice. ‘The possessor? of a. 
lot ouglit not to ‘be prevefited from improving 


ESFRES. 


se? 


“ge 8 


at i 


-~ 
a 





, it, by ‘a person who does not’possess'a “right 


thereto. I conceive, that if it were not''so, 
the plaintiff needs not to apprehend, as her 
counsel is pleased to do, that if the wall be 
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ee Digit. built, and she purchases a. moiety, she may 


vw, lose the benefit of the half of it, by the. act of ' 


JACKSON. 
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the owner of the lot, who may pull the whole 
down. I think, that as she might, at any time — 
erect such a wall, she may successfully resist 
its destruction, after having paid for one half — 
of it. The law abhors waste, and no party 
could insist on the demolition of a wall, the 
building of which he would be omars in 
stantly to submit to. 

The Civil Code provides, that he who builds 
first in the city, towns and suburbs ofthe 


territory, in a place which is not surrounded 


by walls, may rest one half of his on the land 
of his neighbour. Civil Code, 132, art.23. The 
object of the legislature was clearly to pro- 


. mote the inclosure of lots, with stone or 


brick-walls, as much as possible ; and the cir- : 
cumstance of a house having been. already, 
erected on the adjoining lot, does not pres, 
clude the party from the benefit of the provi, 
sion, when the partition or wall does not in- 
terfere with,any building previously erected. 
The territorial legislature was not, in fact,, 
as far I can ascertain, disabled from passing. 


this part of the Code. id ae 


I have considered the case, as if the wall 
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was partly on the plaintiff’s land, which ‘is, so = 


as to her, the most favourable. point‘of view. w ~~ 
7 LaRCHE 
vs. 


I think we ought to affirm the judgment  jsexsox. 
with costs. ; 


Martuews, J. I concur in this opinion. 


— It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs. @ 


Hennen for the plaintiff, Livermore for the. 
defendant. 


ae eet 


HAWKINS vs. GRAVIER & AL. 


Appeat from the court of the first district. To support 
the plea of res 

ae . , judicata, the de- 

Porter, J. The plaintiff avers, that he is‘mand must be 


the owner and possessor of a certain ananaraediay 
parcel of ground, situated in the fauxbourg, St.- ; 
Mary, which he holds under title regularly 
deduced from John Gravier. 
That, in virtue offfhiis purchase, he has a 
right to various’ servitudes ‘on a piece of 
ground, called the batture, lying in front of 
said fauxbourg. He also asserts a right to the 
use of it incommon with the other citizens of 


New-Orleans; and alleges various reasons 
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as'» Disc. why the prayer of his petition should be grants J . 


wv~ ed, which it is unnecessary to set forthai 9. 
Hawains : 
vs. len ngth. 
Gravier & at 


He complains, that notwithstanding these 
rights, the defendants unjustly sets up a-claim— 
to the exclusive enjoyment of the said pro- 


perty; that they wrongfully assert they are 
the owners of it; andthat they have tortiously 
and illegally entered into possession of the pres 
mises, and have erected, or are about to erect, 
houses and buildings thereon, and do other 
acts wholly destructive of the rights which 
the petitioner has in and to this property. 
And he concludes, by praying reimbursemettt 
of his damages; the removal of the persons. 
who’ may: have taken possession; that the 
buildings already erected thereon, may be 
abated; and a perpetual injunction against 
the defendants,andall others, from occupying, 





or in any wise converting said property to pri¢ 
vate purposes. 


The defendants mé@® this demand, by 
pleading the judgment, in the case of Joha 






Gravier, against the mayor, aldermen, and inha+ . 
bitants of New-Orleans, as res judicata on the: : 4 
matters and things now sued for. ‘a 
By an agreement between the parties, the @ 
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facts, as stated in the petition, areo bé taken 

as true for the decision of this question. . 

As the plea now presented goes to the 
whole claim, as set tp, it should apply to and 
embrace all the rights by which the plaintiff 
asserts his claim, otherwise it must be overs 
ruled. 

» The authority of the thing jadgod says olr 
Code, 314, art. 252, takes place only»with ‘re- 
gard to. .what.has formed the object of the 
judgment ; the. thing demanded. .must be» the 
game; the demand must be founded:on the 
aame cause; the demand be between the same 
parties; by them and against them. in the same 
quality. 

I have examined very carefully the record 
submitted, of the suit of Gravier, against the 
tnayor, aldermen, and. inhabitants, of WNew- 


Orleans, ,, The defence set up by the defen-. 


dant, was 
1. That Jean Grosier was notithe owner. 
¢?2..|That she. aiever.had possession of ‘the 
batture.: nc v6 
.w3. That Bert Gravier had sdesiilhinnd thiv 
property,to public purposes, and that, the, pub» 
lic had enjoyed:it from the date of the abap- 
donment.up to. the time.of commencing suit. 
VoL. 1x. 92 
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ig “In the present action, the plaintiff” sets 
~s> a achat founded on a different title from hm 
Haws” here claimed, . namely, by purchase fro 
Gnavenn &40 G ravier, who was plaintiff and obtained j ju 
ment in that case. The demand therefore 
not founded on the same cause; and conge- 
quently I do not think the plea of res i: 
sustained. 
The briefs pregented have been read ¥ 
the utmost attention, and the authorities q 
ed looked into.” But I cannot discover in . 
them any thing in opposition to the above 4 
principle, contained in our Code, and which, ] . 
think, consistent with justice. e 


I am therefore of opinion, that the judgment, 
of the district court, sustaining the’ plea, in | 
this s case, be over-ruled, and that this coal 
_ be remanded, with directions to the judge’ to | 
proceed to the trial of the cause: on its merit ¢ 


; 





Matuews, J. The only question now i to be. a 
decided on, in this case, is whether the judg... 
ment given, in the superior court of the late — 
territory of Orleans, forms rem judicatam to the; 
full extent of the rights, claims and causes of. 
action, as sét forth in the plaintiff’s petition? — 


“wa 


The'three principal requisites necessary t@ ~ 
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‘give'a judgment the effect: of barring: sub- Page Dai 
séquent suit,’as that the! parties:should'be.the w>—~ 
same; that the thing sued for.should. be the. —- 
eine’ ‘inahin the! dudstnd ‘iodldBe'fobba, = 
ed on ‘the same cause of action; which ‘initist., 
all concur. | | 

Without asin anything in relation to, 
thé character of the parties in this suit, I, 
concur in the opinion just pronounced by the 
junior judge of the court, that it does, not ap-. 
pear Clearly from the pleadings in the cage, 
that the plaintiff demands the same_ things 
for’ the same causes, which, were settled by 
the judgnient on which the defendants rely, 
Ifit should appear, on the final hearing of the 
i that any part.of the rights’and servi- 
udes, claimed by him, have been finally ad- 
judicated in the case of J. Gravier vs. the cér- 
poration, they (will, of course, be considered 
| assettled, without prejudice to a legal inves- 
_ tigation of such new claims as may appear to 

be founded, | super alisim corpus vel aliam causam 
peter: 3 


bate 





It'is therefore ordered, adjudged and de- 
creéd, that the judgment of the district court .. 
"be annulled, avoided and reversed ; and that 
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"ay the cause be remanded) with directions tot a 
wy~ judge to'proceed to the’ trial on the —_ 


Caavmntan Hennan for the phaintit Verba for, te | 
defendants,* im, ES ee itt ne he | 
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PRINCIPAL" MATTERS, | 


AGENT. . 

o If money be received by the defendant's clerk, 
on account of the plaintiff, and. afterwards 
stolen from the defendant’s store, without any 
circumstance lessening the latter’s responsi- 
bility, it must be refunded. . Noble vs. M‘- 
Micken, ° * gg he - 


ALIMONY. 

F ad 1 Aman, living with a coloured woman, will be com- 
pelled to furnish alimony to his daughter, a 
white girl, out of his own house. Heno & 
al. ya. Heno, - - - 

2 And even to his sons, white boys, if he make them 
eat with the woman and her coloured chil- 
dren. Same case, - - . 


AMBIGUITY—LATENT. 
oe every part of an ingtryment seems to be 
right and clear, but the meaning of it is am- 
biguous, proof of a fact which may remove 
the ambiguity-is admissible. Turnbull vs. 
Cureton, - a os . 





INDEX OF 


- APPEAL. 
F' An appeal lies from shoadiacharge of a rule on 
syndics, to produce their bank book. Can- 
field & al. vs. Watson’s syndics. - 
| aA 2 From the discharge ofa person arrested for want 


, of bail, . State, vs, edge, Lempte so van 
Pad 3 From the Bectniins “of awrit of sequestration. 
State vs. Judge Lewts. : ° 
a" The ten days, which a party has to appeal in, do 
not run until notic’ of the judgment be 
served!” Turpin vs. his creditors. : 
ia 5 This notice cannot be given until after the jade: 
ment is signed. Same case. ee 
oe 6A plaintiff. appellant»may give the bond-of two 
other individuals for his prosecuting the ap- 
peal. - Richardson vs. Terrel. - 
F dl It isnot necessary he should give his own. Same 
case. . . - 
a .8 If the parties agree that a statement of facts be 
made by the judge, and he decline doing so, 
having lost his notes, the appellant will be 
relieved. Porter vs. Dugat. . 
@® 9 Astatement of facts without a date, made a-well 
as is recollected, and mentioning that other 
facts were proven, which the judge deemed 
unimportant, is not good. ies es vs. Cu- 
ny & al. - - v7 . 
g™ 10 No appeal lies from the transfer of a cause. 
Kelly vs, Breedlove & al. . . 
op? J. When a petition for a rehearing is presented, 
if the court ‘has any. doubt, it will be com- 
mupicated to the opposite party, who. will 





PRINCIPAL MATTERS. 


have eight days to answer in, and if he'd 
not, it will be considered ex parte.* Ge- 
neral Rule. - ve . 641 


a 
See Practice, 4,7 & 8... cs ~~ 
~ 


ATTACHMENT. 
When the sale ofa slave is unattended with any 
delivery, real, fictitious, or conventional, he 
is liable to be attached for the a 
Peabody & al. vs. Carrol. - 295 
e In a sale by tale, when the things are delivered 
to the vendee, they are his property tho’ they ~ 
remain at the vendor’s risk till they be count- 
* a ed, but cannot be attached for the vendor’s 
+. debt. Shuff vs. Morgan & al. 5 92 
¢ @ 3 Credits assigned, are liable to be attached for the ~ 
‘ debts of the transferor, before notice to the 
debtors. Badnal Sal. vs. Moore & al. 
a* A factor who has accepted drafts from his prin- 
cipal, has a lien on the goods in his hands 
which an attaching creditor cannot defeat. — 
Kirkman vs. Hapeliqn & al. - 297 


= 
ATTORNEY. ee 


v2 Candidates for a license to practice are expect- 
ed to be acquainted with the language in 
“# which the constitution of the United States 

_ is written. Notice. - - 64g, 


» 2 An attorney is liable for the mismanagement of a ‘aie! 5 
cause, tho’ it be without fraud. Breedlove - 
Galvs. Turner, —- : ‘o - 38S 

2 3 But, not if thro’ error of judgment, unless it 
beagrossone. Samecase. - - id 


is 
ia) 
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y When a suit is instituted by a licensed attorney, 
his want of authority cannot be pleaded in 
abatenient. Hayes vs. Ciiy. - : 
” 5 An attorney, who collects money and retains it, 
is not a depository of the client? Durnford 
vs. Seghers’ syndics. —- - : 
a 6 In case of his insolvency the client has no privi- 
lege. Same case. - - - 
ao See Practice, 2 & 3. 


AWARD, 
“a In the. French language cannot be homologated. 
Ditman vs. Hotz. o! - - 


BAIL. 


Pad See Jury, 1—Practice,- 1 & 2. 


BANK. 


GD Possession is prima facie evidence of property 
in a bank note. Louisiana bank vs. Bank of 
the United States. - “ - 


BILL OF EXCHANGE. 
ae Reasonable notice to an endorser is a mixed ques- 


tion of law and fact. Chandler vs. Sterling: ,....1 


al @ The holder of a bill payable after sight, drawn in 
New-Orleans on Liverpool, is not guilty of 
latches by sending it to New-York for. sale. 
Bolton § al. vs. Harrod & al. - 

ie 3 A person to whom abillis regularly endorsed has 
a right to recover from the drawer, and it is 


no defence that a third party has an equitable; , gi 


interest in it. Same case. . 
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‘Ge A notarial protest is of itself legal evidence that 
the bill was protested. Samecase: va) 
@ ® Notice to the endorser must be alleged and pro 


326 


ven. Garnier vs. Cauchoiar yar Ogi wdne 


a$itte) 


* CONSTITUTIONAL LAW. 
See Awarp, InsoLvent, 7. 


CONTRACT. 

1 One by which a party gives a quantity of cattle; 
and all he has, in consideration of the pro- 
mise of the other to, support him, is valid. 
Vick vs. Deshautel. - - - 

2 If A. contract, with B. to do a.certain thing and 
fail, C. cannot maintain an action on the con- 
tract, on the ground that the knowlege of it 
induced him to contract with B. Gales vs. 
Penny. >. . : 

See Execution, 2. 


. COURT OF PROBATES. 
See Minor, 2. 


COURT—SUPREME. 

1 The decisions of the supreme court'are evidence 
ofthe law. Breedlove & al: vs’Turner. 

2 Itis bound té solve doubtful questions of law and 
cannot refer them to the legislature. "Same 
case, BEG - - 

"8A strong case must be made to induce it to remand 
a cause, where no motion was made in the 


4 1% 


— 


. 


inferior court, for a new trial. Woolsey vs. ‘ 


Paulding. . - ‘ P 
93 


| 
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4 Formal imperfections do not prevent it from pre- 
ceeding to judgment... Dussuqu & al. vs: 
Rikietas, boy k 4 jes - he 

& Ht sets no case for hearing, unless.a note’ of the 
points and authorities relied on, be given. 
General "vale: - - 3 - 

6 And grants no rehearing on points not given. 

7 Manner of arguing ¢ases,in writing. General 
Wis to vai adbp 6 Sovin Brose “elon xt 

ad er SC@ARPEAL 


" SYRMAGES,”” 
A party, who succeeds in a question of title, is 
liable to pay damages for his illegal and for- 
athe entry. “Larche' vs. Jackson. ° - - 


» DELEGATION, 

That. by which a debtor gives to the creditor, a 

new debtor, who. binds himself to the cre- 

ditor, operates no novation, unless the cre- 

ditor expressly discharge his original debtor. 
Gordon & al. vs. Macarty. ~~ - - 


DEPOSIT. 
1 Money. may be the-subject of an irregular. dno 
sit. Durnford vs, Seghers’ syndics. - 
2 The contract of deposit: is —— etre: 
Same case. - - Pop fate 


See Avibidiles: 5 & 6. 


DEPOSITION. 
1 Notice of a deposition, out of the state, is to be 
given as in the case of a deposition within. 


> 


Doane vs. Farrow. : F ‘ 
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2 But, it is not necessary that«it should appear by 

the return of the commission : Keogh 
vent by affidavit. Same cases © sy & tr 222 

3 Itshould be served upon the party, if sahhenti : 
otherwise on the attorney. ‘Samercases) 41) td. 

4 The day should be mentioned in it.. Same cases id. 

5 If a recowl shew that a number of witnesses was 
sworn, and their depositions taken down; ex- : " 
cept that of one of them, the certificate; that 
the record contains the whole testimony, will. 
induce a presumption that the witness was 
not examined, which may be rebutted by the: 

appellee’s affidavit. . Mitchell vs. Jewels: AB5: 


‘meee > 

























EMANCIPATION. ~ 

08 4 ’ if freedom be given'to a slave; undet the express 
condition that he serve his master as before, ie 
a till his death, and he afterwards refuse; aid 

* # attempt to compel him to accept a itionthly’’ 

compensation for his services, he cannot claim 

a his freedom after the master’s a Jris 

68 | lien vs. Langlish. - - - 905 


ENTRY. 
When. an usarper enters on land, he acquires i 
possession inch by inch of the part which,he 
occupies. Prevost’s heirs vs. Johnson G al. 123 









ERROR. 
_ In receiving and weighing evidence cannot be as- 
‘signed or apparenton the record. Mollon & 
al, vs, Thompson & al. 14 - 275 







INDEX OF"! 


EVIDENCE. 
{ Although a:deed ‘be: void, ‘as'to the transfer of 
the vendor’s right, it may be resorted to,’ 
as evidence, of the quantity of land, which » 
the apparent vendee, with the consent of the 
owner, took possession of, against a stranger, 
without color oftitle, Bernard vs. Shaw & al: 
@ When it is doubtful, whether evidence be mate- — 
rial, ‘it is to°be admitted. Lazare’s ex. vs. 
Peytavin.| + - - - - 
3 A writing produced by a party is a beginning o 
proof against him. Same case. . - 
4 An account’ ought to be received in evidence, 
although it be not added up and give in items, 
what is stated inthe petition as a general 
balance. Finlay & al. vs. Kirkland. -_ - 
5 The affidavit of a witness, now dead, taken in the 
absence of the opposite party, cannot be 
read. Same ease. i , ° 
6 Evidence ‘cannot be’ received to contradict the 
garnishee’s answers to interrogatories, with- 
_» out making him a party. Allyue vs. Wright, 
T If it be doubtful which of the parties introduced 
a document below, the supreme court will 
presume it introduced: by him whose inter- 
est it was to introduce it. Sassman vs. Aymé 
and wife. ©. »- - : : 
8 When the defendant pleads the general issue, and 
does not set up a title, the plaintiff is not re- 
lieved from the necessity of proving a legal 
title in himself, by shewing that the defendant 
has a defective one, emanating from the same 
source as his own, Same case, ° . 





PRINCIPAL MATTERS. 


9 When a party charges anotlier!with a culpable: 
omission. or, breach. of xduty;:heds bound:tdy: '/ | 
prove ' it, although -it involves a. negatives: } | 

- | Hicks & wife vs. Martin. : Sidade ediciones: 47 
my | 10 Whena paper is introduced, which is legal evi-.. ' 
- | _ dence of one fact, and not of another, it will 
49° ' -: mot be.presumed to be read to establish’ any): 
4 thing but that which could be legally eon 
by it. Breedlove & al. vs. Turner. -  -\.;. 353 





bie pin al es 


68°. | 11 When the gist of the action is negligence, the: 
| party is confined to the particular species | 
id, oF alleged in the petition... Same case. -, 0+ id. 


“= 12 When a cause is tried on special facts, submit.) 
ted to the jury, the law. has-not made any. _ 
q provision for taking down the evidence, by! 
463 ‘sf the clerk. Livingston vs; Heerman. “=.=; 656 
13 Private deeds of sale, for real estate, are legal ‘ 
evidence, togo to the jury. Same case... ...,>:, id. 
id, i 14 A party cannot complain, of the withdrawing of a 
paper, which, has been received in eyidence, 
7: if he accompany, his pbjection with a declara- 
om tion, that he does not intend to make use of it, 
Same case. - . - : - - id, 
| F See Ampicuity, Bank, Brit or Excuance, 4, } 


Error, Promissory Nore. ' 
EXECUTION. e 


‘ 4 3 4 
26r y 1 An execution operates as a lien on all the move- ’ 


able property of the defendant, from the 

day it comes into the sheriff’s hands. Duffy 

. ~~ vs, Townsend § al, - - ~ 585 . 
- 2 The promise of a person who has purchased a 


vessel subject to the lien, that she shall be | 
id, 7 i 








INDEX OF * 


sold after her arrival at New-York, tosatisfy /: 

the execution, is not nudum pactum. Same | 

case,» - -, - - 685 oF 
See Practice, 5. ae 


FRAUD. 

1 Thepurchase ofa vendor’s right only, and astipu-_ 
lation that the price shall not be payable till 
the title be confirmed, are not necessarily 
presumptions of fraud. Prevost’s heirs ys. 
Johnson. Wage Yoo ae ee ere 

2 An heir cannot set aside his ancestor’s deed, on 
the ground that it was made in fraud of the 
creditors. Terrel’s heirs vs. Cropper. - 

3 Syndics cannot take possession of an estate, on the 
ground that the vendee fraudulently obtained 
it from their insolvent. St. Avid vs. Weim- 


prender’s syndics + -  - - 


FREIGHT. 
The part-owners of a steam-boat are not liable 
in solido to the freighters. Carrol vs. 
Waters. - - > : - - 


HEIR, 
1 He who claims as heir, must prove the death of his 
| ancestor, for he is presumed to live till he be 
one hundred years old. Sassman vs. Aymé § 
wife. - : - Dida 
2 The heir is not stopped by the warranty of the 
ancestor, unless it be shewn, that he accept- 
ed the snccession. Leonard’s tutor vs. Man- 


deville. - - : eee 
See Fravup, 2. 
















: PRINCIPAL MATTERS. 


INSOLVENT. 


1. The appearance of an insolvent, in the proceedings 





of his creditors against him, andhis contesting! / 
their validity, cure'the: want ofa citation.! 


Dyson & al. vs. Brandt fal. - - : 
2 The insolvent cannot complain of irregularity in 
the proceedings. after the forced surrender 
is ordered ; it is. a question in which the cre- 
ditors alone are concerned. Same case. _ 


3 A debtor obtaining a respite, and not complying 


with its conditions, may be compelled to a 
forced surrender. Same case. - e: 

4 Ona rule on syndics to produce their bank-book, 
&c., service ought to be on every syndic. 
Canfield & al. vs. Walton’s syndics. - 

5 The discharge of a member of ai firm, ‘under the 
insolvent law, does no discharge the others, 
Russel vs. Rogers & al. - - 

6 A creditor, not placed on the schedule, is, not ef- 

‘ fected by the proceedings. Same case. 

7 The appointment of syndics, in, the French lan- 
guage, in the proceedings before the notary, 
is. unconstitutional, and not cured by their 
homologation. Viales’ syndics vs. Gandemer. 

3 Three-fourths of the creditors, in number. and 
amount, must. agree in the point of a respite. 
Clavier vs. his creditors. . $ii04'9 

9 Where, two. suits for a forced surrender. are, car- 
ried.on. at the same time, the order for the 
stay of proceedings, made on the second.ap- 
plication, dees, not prevent the defendant 
from. contesting the legality of the first. 

Ward vs. Brandt & al. - - - 


493 


td. 


id. 


189 


588 


id. 


324 


390 


625 
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10 Distinction betweed thé forced and the volinta:’ 
ryvsurrender.': Same case: = 0°) 4 25. Gog 

11 When'the latter may be ordered. | Same case: re 

12 The.oath-of the creditor alone, dogs! not suffies . 5 7 

“<, for the grant of: an order of :sequestration, 1 
and a meeting ofthe creditors. Samemésess.y: ide 


. See Arroryey, 6. 


INSURANCE. ° vmdonenh 
Tf the copper be. taken off a vessel, this bemg ren 
dered necessary, ‘on account of an injury 
which she had’ sustained, the imsurers can- 4! 
not avail. themselves ‘of its being done with- 
out their consent. Waller vs. Louisiana 
bsurence Lompeny . a Bat, 


INTERROGATORIES, tD 
i The plaintiff may Tead his answer to the supple- 
. mental interrogatories, although he failed. 
to answer the original ones. Woolsey vs. 
Paulding. ° ° - . . 
2 If the same interrogatory be put in the original 
and the supplemental answer, and the plain- 
tiff, having failed to answer it with the others 
in the ‘original, does so with those in ‘the 
supplemental, the ititerrogatory will ‘not 
be tikent ‘as admitted, and arbenahediietll 
be read. Same case. +9" ‘ 
3 The patty’ Who" puts’ an eocchigmuinyne "Con-' 
cluded ‘by the ‘answer, unless he ‘disprove 
it by two witnesses. “Richardson'vs. Tefrell. 3 
_ 4 AnanswWerréteived by a mayor, ard ‘accompae” 
* nied’ by the’ governor's ‘certificate; "under 





le 





PRINCIPAL MATTERS. 
the’ seal ‘of the state ig sufficiently _ 





























5 cabled. Woolsey vs. Paulding... - - 
id. JUDGMENT. 
We When judgment is taken by default, the verdict 


cannot be for the defendant, although no da: 


ids image be proved: Allén vs: Lioteaw. 459 
| sk ea il 
bh eg 1 In proceedings by motion against the bail, hie has 


a right to demand, that the facts be tried by 
4 a jury. Labarre vsi Fry’s bail. « < 88% 
Lg 2 After the jury is swora, itis too late to move 
that' the suit be dismiséed, because the plain- 
i tiff did not atiswer the deferidant’s interroga- 
ie tories. Woolsey vs: Paulding. — - - 8807 
alt 3 In cases of tort, a new trial will not be granted to’ 
a the plaintiff, unless a strotig case of injud= 
tice be made out’ ‘Seré vs. Armitage & al. 394 


| ; 4 Whether a challenge to the competency of a 
¥ juror; should be nade before he be sworn ? 
4 | Living ston vs: Heerman. 656 


5 But if the party, who objects to hint, refuse to 
consent, that he be withdrawn and replaced; 
he cannot allege it as error. Same cases... tde 


LAND. 
it If a tract of 200 atpens be’ sold to begin. of a 
bayou, and run down and back for quantity, z 
the grantee must have such a front on the Pie 
bayou, as with the depth of the tract, wilf 
tnake 200 arpens. Williams vs. Hall. ¢ 
2 Whether the plaintiff may be perpetually enjoined 
from Claiming the premises? Porter vs. Dugat. 92 
Von. 1X/ 94 


746. INDEX) OF » 
3 Certainly not, when ‘it was .not prayed iin. the. a 


answér. -\Same’case) i ye loot ibe 
4 When the owner of the land keeps works erect- 
‘ ed thereon, he must pay their value. Labrie 
vse Piel. 3 = when 5 io alee dT 
“See Dawaces, Ewrry anp Possession, ;; 3 
LICITATION - b20b 
Is a mode of dividing estates held in common, 4 
and may be asad like any other contract * "* ‘= 
by the parties thereto. Tage vB. a 7 q 


a ae 


4ohe ty 


1 A factor has. one in 1 the. property ¢ of. his principal, 
in his hands. Canfield & al. vs. MLaughlin, 

2,.He may obtain the property subject to his lien, ‘ 
although he demanded it, in the petition, ag, ), 


his own. Same case. . mil jolt 
‘See Arracument, 2. 0... ju 
LIMITATION. ' 

1 A statute of limitations vests the property, when 
it prevents the former owner from recover- 
ing the thing, in consequence of a continued, : 
adverse possession. Broh.vs. Jennings. oa . i 

2 It is like the usweapio ofthe Roman laws. Same case. id. 


if # 


MARRIAGE, 
fh the Spanish’ law, as under the Civil Code, the 
community of goods is a consequence of the 
marriage, without being stipulated for! “BAI 


rag as Mo 


neat vs. Brunedii’ s heirs. ° 28 
y r « 3 € a 
MINOR. - adie. 

ruleiglt abit’ ate 


1A minor, under the age of cabert, sat appear 4 
by a curator ad litem. Heno $ al. v8. + Heno. 64 








PRINCHAE. MATTERS. 






_ 9 The proceedings of the court Uf probates of a 
‘parish, in which neither, the: minor, ~his 






















ud. tutor, or under-tutor ‘resides, for the sale: 
a ‘of ‘his aw are void: ‘Leonard’s.tutor 
WwW d ‘ve. Mandeville. mo. 20, egy LP Ou 489 
8 q *$* The sale of 2 mirior’s sidinities must be onda 
q | the’ place where the family., meeting have 
4 decided, that it,is:most advantageous that it 
a Should, Case of Julia Pierces..-. + 461 
Ms a 4 A minor, whose property has been sold, with- 
a 4 2a out the necessary solemnities, ‘has an, ac- 
ss F tion against his tutor for damages, and against 
= , the third possessor, for the property. ‘Leo- 
303 : pin inard’s tutor vs. Mandeville. | =" & 489 
i oven oo + NEW,ORLEANS. | 
lt . Although there be. already some buildings, on a 
« lot, the owner of the adjacent one may, put 
4 one half of the partition, wall on his nejgh- 
re ®t bour’s. Larche. vs, Jackson. - . 724 
S TSAR ALP? ee os NOVATION: 
3 3 A promissory note doés hot work a ‘novation of the 
sil . | “debt.” ‘Turpin vs.'hi¥ creditor! 6) 562 
| ean rma ache ! 






PARTNER. 
See Inso.vent, 5—Promissony Nore. 


PLEDGE. 





it 







4 1 There may be a pledge for a debt depending on 
Th acondition. Clay vs. his creditors. 519 
2 Choses in action may be pledged. Same case. td, 





3 The pledge does not amount to an alienation. 


‘Same ease. : Le “ wit da. 




































748 | INDEX OF) 


POSSESSION, sien chapels <a Oe : 
1 Actua} possessign of part, with title tothe whole) 
is possession of the whole, Donegan’s heirs q 
ys. Martineau & als. > + wi Patgeehor ag 
2 The possession of one who shews nq title, when’ a 
the extent of it is not shewn to have reached:i ‘. 
within a mile pf the locus im: que,-cannot be»! ! § 
considered as the possession of it.'' Prevost's : i 
heirs vs. Johnson Gal. oe edule 199 
3 Feeding cattle and hogs, cutting wood andierect- 0 “4 yo 
ing pens, are not necessarily -acts-of -posses- ° 
sion : otherwise, clearing land, cultivating it, 4 
* bailing houses, &c. Same case, pie! td, b 
SeeLaxn. Won -_ 





¢ 





» PRACTICE, PP ons 
1 Procidiag against bail need not pursue the form » 


of anew action. Hall vs. Farrow’s bail, 391 a 
2 Notice to the attorney in awd a case is te a 
Same case, - - - : id, 


3 Seven months are not. too long a period, for the 
counsel of an absent debtor residing.in France}: ‘: 
to obtajn information ag to the witnesses tq”: 
be examined. . Lecesne vs. Cottin. 37) 8 46d ee 

4 If the defendant, on an appeal bond, sued in the’ 

court in which it -was* given, crave oyer, @’*' { 
copy being'tendered {a his counsel and re+' ©! 5:4 
fused, the bond spread on the record will + ; 
sufice. Dussuau § al. vs: Rilieux,  - .-') 318 d 

5 The merelevy ofa f.. fa. on the property of a co- al 

debtor does not skreen that of the other. « 

Same case. ; - t ig nd TO 








wie: | ¢! 


Ebi were ty 


123 
it 8 Kt fe 4 















PRINCIPAL, MATTERS, 


6 Pleas which tend to, prevent ‘an.examination of 
the merits, cannot be*uided by ass tadtaaiaa 
Clay vs. his creditors. ; ISRQPSO, 2 

$A judgment may be so far Binal wp fo be appear 
heinrp ctr er 96 8. point 
issue, » Same.case... * PEs ee 

§ When a.caseis. remanded, after a reversal of the 
judgment;, the. inferior court may act on the 


>: yerdicttheretofore rendered. Muse ys, Curtis, 


9 When the defendant applies for a continuance, to. 


which:his right is doubtful, the safest prac: . 


tice is to.grant it, particularly a ae 
., tachment. Lecesnevs. Cottin 0 > 
10 A party hasa right to have the opinion of the court 
on the record, on any point of Jaw aris- 
he cause. “Livingston vs. Heerman, 
11 If he he dissatisfied therewith; and state his'ob- 
‘(., jectionsoat the time, he may draw: his'bill : 
of éxceptions afterwards. Samecase.) +! 
12 If there be several defendants, and they: plead 
severally, they may have the case.so tried; 
but, if they go to trial together they cannot 
assign thataserror. Seré vs. Armitage } al. 





the, court cannot charge Qn .a question of 
law. - Livingston vs. Heerman. - + 
14 The facts submitted need not he specially set out 
in the petition or answer; it suffices, that 
they grow out of ‘the pleadings. Same case, 


A )15 After a, full trial.on the merits, the court .will 


feel much reluctance to remand it on. a‘ tech- 


nical, objection, Same case, - ri, 





519 


id. 


82 


454 


195 


id. 


‘ 394 
}3; Qn a trial in which facts are submittedto.ajury, — 


657 


id. 


id. 

















PRESCRIPTION. 


1 If a plea or prescription be received at the trial, ee ! 
‘the party must be permitted to submit it tb oT 
the jary. ‘Porter vs. Dugat. - gg 


2 Ifa slave be claimed by prescription, the question 
is to be examined, according to the laws of 
the country in which he was thus acquired. 
Broh vs. Jenkins. ‘. . - 

3 A promissory note prevents the’ ire seal of 


+ @ OG 
‘ 


526 


one year." ‘Turpin vs: his creditors.) \\7-yino of. 562 


See Arronitey, 4—Supreme'Covrr, 37,’ Dero 


oe Lanp, 2. 


PRIVILEGE. 

If the lessee give his note for the rent, and after- 

wards fail, the teen oe sedoa the 
goods in the house. Paulding vs, 


: 
Byndtcas... om Radon? Tr 
" a ae 38 

al 


, See ATTORNEY, 6,,...,; 


‘PROMISSORY NOTE: 
1 If, after the dissolution of a partnership, one of 
the partners endorsé anotef due to the firm, 


the endorser is not bound so strictly’ to give /. 


notice, in case of non-payment, as if the note 
were regularly endorsed. Walkersf al. va. 
M‘Micken. - - - ° 


2 The maker of a promissory note may re its... 


execution. Abat vs. Rion. ~ 
3 Parol evidence of the written notice 0. “eel, 
may be received tho’ no call was made on 
the party to produce it. Same case. - 
4 A blank endorsement gives a Sasi of action to the 
holder of a note. Same case.’ ved 


lty’s, 


186 









PRINCIPAL, MATTERS. 


Bose 


eh 
y é *7 





6 Notice by the bank of a protest enures, to he 
benefit of prior endorsers. Same tase, (°\= ia. 
6 The maker of a note cannot ayail himself against _ 
" a fair endorsee of an equity, that would dis- 
‘charge the claim of the original payee. Fhib- 
| bard & al, ys. Fulton’s heirs. 7 Koper 86 
598 : i | |: See*PResoriprion, 3. 
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—- jo Gronks #92 RS JUDICATA OO 
52 oF “Js only when the same thing is demanded for the 
* = *.. )ssameé icausé, and in the. same quality, by and. 
| from same person. Hawkins vs. Gravier§ al. 7 27 


| _, RESPITE. 
4 » See Insouvent, 3.& 4, 


tiie a 


@ RIPARIOUS ESTATE, 
The purchaser of, under;the words front to the 
a | leveé, does not acquire, the. alluvion..or, bat- 
| ture, when there is land susceptible of sepa- 
rate ownership beyond the levee. Living- 
, stom vs. Heerman. Bogan cuir 656 


e . “SALE, - 

A judicial-one does not transfer the property of a 
‘:third'person. Leonard’s tutor vs. Mandeville. 489 
See ArvacumemT, 1 & 3—FRavp, Minor, 3 & 4. 


; SET-OFF. 
The defendant’ carinot be allowed as" set-off, a 
payment for the plaiiitiff, without ‘shewing 

that’ he thade it at his’ request. Rogers’ heirs 

vs. Bynum. - es 82 
_._ SLANDER OF TITLE. 
Acts person who slanders the title of another, may 












52 - “NDEX OF 
fé compelled to’ Bring suit: Livingston va: 


Heerman. 2 . . - 


2 If, in answer to the petition, he sets up his title, °° | 


-and the parties go to trial on the merits, the 
proceedings’ will fot be sef aside; on the 
ground, that nothing coulf be inquited into’ 
but the question, whether the’ defendant 
was obliged to, make his declaration good by 
an action, Same case. < : 

3 In such a case, the defendant is actor and the 
ons probéindi lies on him. Samé case: - 
4 It is not necessary, m order to enable the court 
to decide on the title, that the plaintiff should 
have prayed to be put in possession. Same’ 
case. ‘ - - a 


SLAVE. 


1 Ifa slave of a bad character, be purstied dn suspi- 
cion of felony, attempt to seize a gun, fly, and’ 
be killed in the pursuit, the supreme court 
will not disturb a verdict for the defendant 
who killed him. Allain vs. Young. - 


See Emancipatfon—Preseriprion, 2: 


STATUTE. 

1 When the English and, French part of a statute 
differ, if the expressions in the former be 
clear and unambiguous, the latter is to be 
disregarded. Breedlove & al. vs. Turner, 

2 But if they leave the meaning of the legislature 
uncertain, the latter part may be’ resurted 
to, in order to clear the doubt. Same case. 





ga Sig Ee Sth ea, Ss 
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\ : PRINCIPAL MATTERS. 






SURETY. 
The surety wishing to avail himself of the plea 
of discussion, must point out property. 
esse vs. Canfield § al. - < ‘585 


SURRENDER. 


Ss 





65g 


1. @ eo 






















See Insotvent, 9—11. 


‘ tadiist sh dt TOWNSS i 
4 ‘ See New-Orreans. 
td, 
“! | TRESPASS. 7 
A justicé and constable, who proceed in an ex: 
ecution, after a prohibition, and a person 
who aids the latter; are trespassers. Seré 
vs. Armitage & al. - - - 894 
2 A void authority will notjustify a trespass, though 
a the party acting under it be in good faith: 
Same case. : - . : id. 
WILL. ag 
One, clothed with all the formalities required by 
law, can only be avoided by attacking its 
genuineness. Hayes vs.Cuny. « - 86 





_WITNEss. 
He may be asked, whether the defendant was or 
was not, in the habit of paying for goods, 
taken up by his children, before the time 
when these, the payment of which is claim- 
ed, are charged. Finlay vs. Kirkland. « 463 








_ - 
—\ ‘#,* In the case of Terrel’s heirs +s. Cropper, p. 350, Por?er, J. 
- | ‘did hot sit inthe’cause, nor join in the opinion of the court, havitty 
4 been of counsel in the same. 





